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ABTOPCKOE NPABO B U3AATEJIbCKOM BU3HECE U CMU
MPAKTUYECKOE NMOCOBWNE
M.A. HEBCKAA, E.E. CYXAPEB, E.H. TAPACOBA

nasa 1. 3AKOHOOATENLCTBO B OBJIACTHU
MHTENNEKTYAIIbHOU COBCTBEHHOCTU N ABTOPCKOI'O NMPABA

§ 1. IHTennekTyanbHast COOCTBEHHOCTb Kak 0O beKT
NpaBoOBOW OXpaHsl

Mop aBTOpPCKMM NPaBoOM B OOBLEKTUBHOM CMbICIIE CIIOBA NMOHUMAOT COBOKYMHOCTb MPaBOBbLIX HOPM,
KOTOpblE PEerynvpyroT OTHOLUEHWs, BO3HMKAKOLME B pe3yrnbTare COo34aHus Mpou3BedeHUs (Hay4vHoro,
XyOOXECTBEHHOrO, B 06nacTu uckycctea u ap.).

lMpousBeneHnss Haykn, nutepaTypbl U UCKYCCTBa B COOTBETCTBUM CO CT. 1225 [paxpgaHCKoro
kogekca Poccuiickon ®epepaummn (TK P®) apnawTca uwHTEnnekTyanbHOW COOCTBEHHOCTbO. B
Poccuiickon ®defepauumn, Tak Xe Kak M B ApYrMx rocygapcrteax, TEPMUH “MHTEMnekTyanbHas
COOCTBEHHOCTL" sIBNsieTcs cobmpaTenbHbIM.

Kak otmevaet A.ll. Ceprees, NpaBO MHTENNEKTyanbHOW COOCTBEHHOCTM MCTOPUYECKN BO3HMKIO
Kak crneuudmyeckoe CpeacTBo NpaBOBOW OXpaHbl MHTEPECOB MHBECTOPOB (M34aTernen, KHUroToproBLEB,
BnagenbueB MaHydakTyp U Ap.), KOTOpble B YCIOBMSX PbIHOYHOM SKOHOMMKM BCErga ocTaBasiuCb
rMaBHbIMW MapTHepamu co3gaTenent XyLOXECTBEHHbIX MPOU3BEAEHUA U TEXHUYECKUX peleHun. OH
Takke OTMEYaeT, YTO MPOUCXOXKOEHWE TepMuHA "MHTENneKTyanbHas COOCTBEHHOCTB" CBSI3aHO C
dpaHuUy3CckuM 3akoHoaaTenbCcTBoM KoHua XVIII B. <1>.

<1> CepreeB A.ll. paBo mHTennekTyanbHol cobcTBeHHOCTM B Poccunckon depepaumm. M.:
MpocnekT, 2001. C. 10.

UTto kacaeTcsi MeXOgyHapoOHbIX OOKYMEHTOB, TO BMEPBbIE YNOMUHaHME OO WHTEnNneKkTyanbHOn
cobctBeHHOoCcTM  BcTpeyaetcs B KoHBeHuuu,  yypexpgawowen  BcemupHyio — opraHusauuto
nHTennektyaneHon cobctBeHHocT (BOUC) (Ctokronem, 14 nionga 1967 r.), kotopasi onpegensana uenbin
nepeyveHb Mpas, nogfiexalnx BKIYEHMI0O B 3TO MOHATME, B TOM YUCIE M MpaBa Ha nuTepaTtypHble,
XYLOOXECTBEHHbIE U HAyYHblE MPON3BEAEHMS.

B Poccuu pgonroe Bpems TEPMUH "MHTEMmMeKTyanbHass COOCTBEHHOCTB" HE MCMONb3oBarics, a B
Hay4yHbIX TpyAax YacTO BbICKA3blBaNMCb MHEHMS O TOM, 4YTO MNpaBa aBTOPOB HA pesynbTarhl
WHTENNEeKTyanbHOW OeATENbHOCTM HEOOXOAMMO OTHOCUTL K NMpaBy COOCTBEHHOCTW. Yalle BCEero MOoXHo
ObINO BCTPETUTH TEPMUH "UCKMIOYUTENBHOE MpPaBO”, KOTOPLIA, MO CYTW, OTOXOECTBASANCH C TEPMUHOM
"MHTennekTyanbHas cobcTBeHHOCTh". OgHako BMOCNEACTBMU BbilLEyKa3aHHbI TEPMUH BCe-Taku cTan
ncrnonb3oBaTbCA B POCCUMWACKOM 3akoHogaTenbCTBE. BnepeBble OH MNOABWNICS B POCCUIACKOM
3akoHogartenbcTBe B 1990 r. ¢ npuHaTnem 3akoHa "O cobcrBeHHocTn B CCCP", a Bnocrneactsmm - B
ogHommeHHoM 3akoHe PCOCP, koTopble cogepXanu nornoXeHus o6 obbeKkTax WHTENneKTyarnbHOW
cobCTBEHHOCTU. 3aTem TepMUH "MHTEennekTyanbHas cobcTBeHHOCTL" nosiBuncd B KoHctutyumm
Poccuinckon ®epepaummn ot 12 gekabpst 1993 r. Ctatba 44 KoHctuTyummn P® rapaHTupyeT Kaxgomy
cBobody NuTepaTypHOro, XyOOXECTBEHHOrO, Hay4HOro, TEXHWYECKOro WM OpYyrux BMOOB TBOPYECTBA.
Mocne 3TOro NPOM3OLLISIO BKITKYEHME BbIlLeyKadaHHOro TepmMuHa B 'K PO.

B uactHoctn, B cT. 128 TK P®, koTopas B ka4yecTBe OOBLEKTOB rpaXkdaHCKMX Mpae, T.e.
MaTepuanbHbIX UMW OyXOBHbIX Onar, Mo noBOA4y KOTOPbIX CyOBbEKTbl MPaXdaHCKOro mnpaBa BCTynawoT
Mexay cobon B NMpaBOBble OTHOLLUEHUS, YKA3bIBATCA U pe3ynbTaTbl UHTENNEKTyarnbHOW OeATENbHOCTH,
OXpaHsAeMble pe3yrnbTaTbl MWHTENMEKTyanbHOW OeATeNnbHOCTM W MPUpPaBHEHHbIE K HUM cpeacTBa
MHAMBUZYyanu3aumm (MHTennekTyanbHas COOCTBEHHOCTD).

B HacTosee Bpems NpoM3OWIO YTOYHEHUE TepMuHa "MHTennekTyanbHas COOCTBEHHOCTL',
KOTOPbIN B COOTBETCTBUM CO CT. 1225 K P® BKntovaeT B cebs:

1) NpousBeneHns Hayku, nuTepaTypbl U UCKYCCTBA;

2) nporpamMmbl 1151 3NEKTPOHHO-BBIYNCIIUTENBHBIX MaLWH (Mporpammel ang 3BM);

3) 6a3bl 4aHHbIX;

4) NCNOMHEHNS;

5) dpoHorpammsl;

6) coobweHnss B adup v no kabemno paguo- wnu Tenenepefad (BewaHuwe opraHv3auuvn
3MpHOro nnmn kabenbHOro BeLaHns);

7) n3obpeTeHus;

8) noneaHble mogenu;

9) npombILLIeHHbIE 0Opa3Lbl;
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10) cenekunoHHbIE OCTUXKEHWS;

11) TOoNoNOrMM MHTErpanbHbIX MUKPOCXEM;

12) cekpeTbl NponsBoacTBa (HOy-xay);

13) MpMeHHbIE HAUMEHOBAHUS;

14) ToBapHbIE 3HAKM M 3HAKN ODCNY>XUBAHWNS;

15) HaumeHOBaHWE MECT MPONCXOXOEHMSA TOBapa;

16) kommepyeckne 0603HavYeHus.

Kpome Toro, Hoennon saensetca cr. 1226 K PO, kotopas BBOAUT onpeneneHune
"MHTennekTyanbHble MpaBa", paHee HeM3BECTHOE [PaKOAHCKOMY  3akoHogaTenbCTBY.  Tak,
WHTENMeKTyanbHble NpaBa BKMYaloT B ceds:

1) ncknounTEnbLHOE NPaBo, ABMASIOLEECH NMYLLLECTBEHHBIM NPaBOM;

2) NNYHBIE HEMMYLLIECTBEHHBIE NPaBa;

3) vHble NpaBa (NpaBo cnefoBaHKs, NpaBo 4OCcTyna v Aap.).

WHTennekTyanbHble npaBa He 3aBUCAT OT MpaBa COOCTBEHHOCTM Ha MaTepuaribHbI HOCUTENb
(Belb), B KOTOPOM BbIpaXeH pe3ynbTaT WHTennekTyanbHonm gestensHoctu (cT. 1227 K P®). Ecnu
npaBo COOCTBEHHOCTU Ha BELLb NEPEXOAUT APYrOMY MWLy, 3TO HE BMEYET Nepexoq unm npeaocraBneHe
3TOMY NULY MHTENNEKTyarnbHbIX NpaB Ha pe3ynbTaT MHTENNEKTyanbHON OeATENbHOCTU, BblpaXXEHHbIN B
3TOW BELLMN.

UckntodeHnem sBnisieTcs cnydan, nNpegycMoTpeHHbin n. 2 cr. 1291 TK P®. Peub mget o6
opurMHane npou3BedeHns, KOTOPbIA OTYyXAaeT ero COOCTBEHHMK, 0bnagaloui UCKITHYUTENBHBIM
NpaBOM Ha TMpOM3BEAEHME, HO He SBMSLWMINCA aBTOPOM MpousBedeHus. B atom cnydae
NCKMIOYNTENBbHOE MpPaBO Ha MPOM3BEAEHUE MEpPexXoauT K npuobpeTaTento opuriHana npou3BeneHus,
€Cnn JOroBOPOM HE YCTaHOBIIEHO MHOE.

HeobxogMMo OTMETUTb, YTO K OObekTam aBTOPCKMX MpaB OTHOCAT TaKke MNpOM3BOOHbIE U
cocTaBHble NpounsBeaeHns. CocTaBHble MPON3BEAEHMS - 3TO MPON3BEAEHMS, NpeacTaBnsowme cobor no
nogbopy wnM pacnonoXeHuo maTepuanoB pesynbTaTt TBopyeckoro Tpyga (cr. 1259 TK Po).
lMpounsBogHoe npon3BeneHne npeacTasnseT codbon nepepaboTKy ApYroro Npon3BeaeHs.

Ha oxpaHy npowusBegeHus He BnuseT ¢akT Toro, 6bino0 06HapogoBaHO MPOM3BEAEHME UMW HET.
MaBHBIM YCNOBUEM OXPaHOCMOCOOHOCTU SIBMAETCA TBOPYECKUIN XapakTep NPOV3BEAEHUS U BblpaXeHune
ero B Kakon-nmbo obwbektuBHom chopme. Hanpumep, NMUCbMEHHOW, YCTHOW, B bopme un300paxeHus,
3BYKO- UV BUZEO3anmcuy 1 T.M.

[na BO3HMKHOBEHUS, OCYLLECTBNEHMS W 3awuTbl aBTOPCKMX MpaB He TpebyeTca perucrpauum
Nnpon3BeaeHNs B KaKNX-NIMOO opraHax unm cobnoaeHnst Kaknx-nmoo dopmMarnbHOCTEN.

§ 2. CybbeKTbl aBTOPCKUX NpaB

ABTOPOM MNPOM3BEAEHUSA CHMTAETCA rpaX4aHuH, TBOPYECKUM TpyAOM KOTOpOro 6bino co3gaHo
AaHHoe npoussegexue. CornacHo nonoxerusam K PO B kayecTBe CyOBEKTOB MOXHO BblIgENUTE rpaxaaH
Poccuiickon ®depgepauun, WMHOCTPaHHbIX TpaxdaH, a Tawke nuy 06e3 rpaxgaHctBa. 3akoH He
orpaHnymBaeT co3garternen NpousBefeHUN KakMMU-TO BO3pacTHbIMUM pamkamu. [loaTomy npaBoBow
OXpaHoW Monb3yKTCSA HEe TOMNbKO MPOU3BEAEHMS COBEPLUEHHONETHUX rpaxdaH, HO Takke MaroneTHUX u
HEeCOBEPLUEHHONETHMX MKL,.

3a ManoneTHux B cOOTBETCTBUM CO CT. 28 K P® aBTOpCKME npaBa OCyLLECTBASIOT MX 3aKOHHbIE
npegcrasuTenu (pogutenu unm nuua, nx sameHsowme). HecoseplueHHoneTHme B Bo3pacte oT 14 no 18
netT OCYLLECTBMSAIOT CBOE aBTOpCkoe npaBo camocTosTensHo (c1. 26 K P®). B oTHOWweEHUM
HedeecnocobHbIX WMAWM OrpaHWYEHHO OEeeCnOCOOHbIX FpaXkgaH MnpaBa OCYLLECTBAATCS ONEKyHamu U
ronevnTensamu.

KOpuguyeckne nvua He MOryT ObiTb aBTOpaMu MNpPOU3BEAEHVMN, HO MOIyT SBMATHCA
npruobpeTaTensaMmn MMyLLECTBEHHOTO aBTOpPCKOro npasa. OfHaKo NWYHbIE HEVMMYLLECTBEHHbIE MpaBa
Aaxe B crnydae nepegadv UMyLLECTBEHHOMO NMpaBa BCErga COXPaHATCSA 3a aBTOPOM NpOu3BedeHNs.

B kadecTtBe cybbekta aBTOPCKOro npaBa MOryT BbICTynaTe M3gaTtenu, MNo4 KOTOpbiMKW B
cooTtBeTcTBMM cO cT. 1287 K P® noHumaloT nuuo, Ha KOTOpPOe COrflacHO [OroBopy Bo3faraeTcs
0053aHHOCTb M3gaTe npousBegeHne. OQHaKO NpaBoOBOE MOMOXKEHUE U3AaTeNbCTB HEQOCTATOYHO YETKO
OnpefeneHo B rpaXXgaHCKOM 3aKoHOOaTeNbCTBE.

B kauecTBe CyOBEKTOB aBTOPCKOrO nMpaBa MOTyT BbICTyMNaTb M TakMe KOSNEKTMBHblIE 06pa3oBaHus,
Kak rocygapcrBo, rocygapCrBeHHble opraHbl, cyobekTbl P®. Hanpumep, B OTHOLUEHMSAX, CBSA3aHHbLIX C
BbIMOPOYHBIM UMYLLECTBOM, NEPeExXogsiMM no HacneacTBy, B KadecTBe CyObEKTOB aBTOPCKOro npasa
BbICTYNaloT U OpraHuM3auun, OCYLLECTBMSIOWME KOMMEKTUBHOE ynpaBrieHMe aBTOPCKMMU U CMEXHBIMM
npasamu (Hanpumep, PAO).
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§ 3. UcTopust pasBmTMs aBTOPCKOro npaBsa

Victopuio pasButus aBTOPCKOrO NpaBa NMPUMEHUTENBHO K POCCMNCKOMY rOCY4apCTBY MOXHO BECTU
¢ Hadana XIX B. Pa3Butve gaHHOro MHCTUTYTa B CTOMb MO34HWIA nepuof ObiNno CBSI3aHO C TeM, 4TO
anutenbHoe Bpems B Poccuun m3gaHve nevaTHbIX NpousBedeHuin Obifio UCKITHYNTENBHON MOHOMONMEN
rocygapcrea. Kpome TOro, HepasBuMTOCTb 4YacTHOro 6Gm3Heca B 0OnacTtu KHUroneyataHus WM MOfHoe
OTCYTCTBME KOHKYPEHLUN B J@aHHOW cdrepe TOPMO3MIM pasBUTME MHCTUTYTa aBTOPCKOro npasa.

B Hauwane XIX B. Obiu npegnpuHATBHI NMOMbITKM Ha 3aKOHOOATENbHOM YPOBHE YpEerynupoBaTb
OTHOLUEHMSI B KHUroM3gaTenbCkom Ou3Hece. OTO ObiNO BbI3BAHO YYacTMBLUMMMUCA crydasmu obmaHa
n3gatensmMum nNpov3BEAEHUN CBOWX 4uTaTenen OTHOCUTENBHO TOro, KTO SABMASAETCA aBTOPOM
0ony6GIMKOBaHHbIX TEKCTOB.

MWHUCTEPCTBOM HapOOHOIrO NPOCBELLEHMS ObINO M30AHO pacnopsPKEHNE OTHOCUTENBHO PyKOMUCEN
npou3BegeHnii, NoCcTynarLwWmx Ha LeH3ypy. PacnopsikeHne muHucTepcTBa 00s3biBano ma3gatenen npu
nepegave pykonucen Ha LieH3ypy NpeacTaBndaATb AoKasaTenbCTBa NpaBa nuMcaTtens Ha nogadvy pykonucu
K HaneyaTaHuto.

U nuwb K koHuy XIX B. 6bia npusHaHa HeOOGXOOMMOCTb B MPUHATUM CMEeLManbHOro LOKYMEHTA,
perynupytoLiero Bonpocbl B obnact aBTOPCKOro npaea. TakoW [OKYMEHT, MOMyuYMBLUMA Ha3BaHWe
"MonoxeHne o6 aBTopckom npase", nosiBuncs B 1911 r. OgHako Obim OTMEHEH nocne coobITUI
OkTabpbckon pesontouun 1917 r.

B aTtoT nepvog Obin MpUHAT psa OEKPETOB O MNPU3HAHUM OOCTOSIHMEM rocydapcTBa oObix
npoussegeHnin  (onybnMKOBaHHbIX M HEONyONMKOBaHHbLIX, HE3aBMCMMO OT TOrO, >XUB JIM  aBTOp
npousBefeHns), OTMEHSANOCk GOoMNbLIOE KONMMYECTBO AOrOBOPOB C M3paTenbCTBaMy, MPOBO3riallanocb
MOnoXeHne, B COOTBETCTBUMN C KOTOPbIM aBTOPCKOE MpaBO B Cllydae CMePTW aBTopa MO HacneacTsy He
nepexoguno. Takoe MONOXeHWe CoxpaHanocb BMAOTb A0 1925 r. OTOT nepuoa oxapakTepusoBaH
npuHaTMeM OCHOB aBTOPCKOro npaea, KOTOpble MOXHO Ha3BaTb MPOrpeCCUBHBLIMW A1 CBOETO BPEMEHH.
OHK 3aKkpennanmM MCKNIYMTENbHOE MPaBO 3a aBTopaMu Npou3BeneHuin B TedeHue 25 netr. MomeHT
OoTcYeTa AaHHOro Cpoka HayuHancs C MOMEHTa MepBOro M3gaHus (UNu MCNOMHEHUS) NPOW3BELAEHUS.
Brnocneacreum NCKMHOUMTENBHOE MPABO CTaNo OXPaHATLCHA MOXN3HEHHO.

OuepeqHbimM 3Tanom B pasBUTMM aBTOPCKOro NpaBa MOXHO Ha3eaTtb 1960 - 1970 rr. B atoT nepuog
npuHnmaroTcst OCHOBbI FpaX4aHCKOro 3aKOHOAATENbCTBA, COCTABHOM YacTbio KOTOPbIX ObINO aBTOpCKOe
npaeo. C pacnagom CCCP B 1991 r. JOKYMEHT Obln1 OTMEHEH U BCTynun B cuiy Tonbko B 1992 r. OH
npegonpegenvn msgaHve B Oygyuiem LEnoro psiga creuvanbHbIX HOPMAaTMBHBLIX akToB B obnactu
aBTOPCKOro npasa, B ToM uncrie u 3akoHa PO "O6 aBTOpPCKOM npaBe 1 CMEXHbIX NpaBax”.

denepanbHbiM 3akoHOM OT 18 gekabpsa 2006 r. N 231-d3 Ha3BaHHbIM 3aKOH MPU3HAH yTPaTMBLLUM
cuny ¢ 1 auBaps 2008 r. B cBA3W C BBEAEHUEM B ENCTBUE YacTu YeTBepTon ['paxkgaHckoro kogekca PO.

B HacTosiLLee Bpems aBTOPCKOe MpaBo perynupyetcs nonoxensmu 'K PO,

§ 4. OcHOBHbIE MEXOyHAPOAHbIE AOKYMEHTbI B 06r1actu
aBTOPCKOro rnpaea

B cootBeTcTBUM C M. 4 cT. 15 KoHcTuTyumm P® un y. 1 c1. 5 degepanbHoro 3akoHa ot 15 niona 1995
r. N 101-0#3 "O mexgyHapogHbIx goroBopax Poccwuiickon degepaunn” mMexgyHapogHble 0OroBopbl U
cornawenus Poccuinckon depepaumm SBMSIOTCA COCTABHOM 4acTbio €e MNpaBoBOM cuUCTeMbl. OHu
obnagatoT 6ornee BbICOKOW HOPUAMYECKON CUITON MO OTHOLLUEHWUIO K begepanbHbIM 3akoHaM, No3TOMy B
crny4yae BO3HUKHOBEHUS MPOTMBOPEYUS MEXAY MEXOyHapoOHbIM [OOKYMEHTOM W  HaUMOHarbHbIM
3aKOHO4ATENbCTBOM LOJTKHbI MPUMEHSATECS MONOXEHNS MEXAYHAPOL4HOMO LOKYMEHTA.

YacTbio npaBoBon cucteMbl Poccuickon degepaumm saBRSOTCS Takke 3akmoveHHble CCCP
OEVCTBYIOLLME MEXOYHAPOAHbIE JOrOBOPbI, B OTHOLLIEHMU KOTOpbIX Poccuiickas degepaums npogomkaeTt
OCYLLECTBMAATbL MexayHapogHble npaBa wu obs3atensctBa CCCP B kavectBe rocygapcieBa -
npaeonpeemHuka CCCP.

B kayecTBe UCTOYHMKOB aBTOPCKOrO NpaBa BbICTYMAlT KaK OBYCTOPOHHME, TaK M MHOTOCTOPOHHME
OOroBopbl M cornaweHns HadvHass ¢ 1968 r., korga CCCP Bctynun Bo BcemupHyto opraHusaumio
WHTENMEeKTyanbHOM CODCTBEHHOCTU.

CormacHo n. "a" cr. 2 ®3 "O wmexgyHapoaHbix pgoroBopax Poccuiickon ®egepauun’
mMexgyHapogHbii - goroBop Poccuiickon ®depepauum  03HavaeT  MeXAyHapogHoe  corfaileHuve,
3aknoyeHHoe P® ¢ wuHOCTpaHHBIM rocygapCTBoM  (MnNu  rocygapcreamu), C  MexXgyHapoLHOW
opraHusaumen nmbo ¢ uHblM obpa3oBaHuem, obnagallym MpaBoOM 3aki4YaTb MEeXOyHapOAHbIe
OOroBOpbI, B MUCbMEHHON QOpPME M perynvpyemMoe MexayHapodHbiM MpaBOM, HE3aBWCUMO OT TOro,
COOEPXUTCH Takoe corfaweHve B OOHOM [OKYMEHTE MM B HECKONbKMX CBSI3aHHbIX Mexay cobow
OOKYMEHTaXx, a Takke HEe3aBMCKMMO OT €ro KOHKPETHOIO HaMMEHOBAHWS.

MexgyHapogHble goroBopbl Poccuiickon degepaumm MoOryT 3aknoyatbCcs oT umenn Poccuiickon
depepaummn (MexrocygapCTBeHHble  [OrOBOpbI), MpaButenbcTBa Poccuiickon  depepaumm
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(MexnpaBUTENbCTBEHHbIE ~ OOrOBOPbl) W hedepanbHbIX  OPraHoB  WCMOMHMTENBHOW  BMacTu
(MeXXBe4OMCTBEHHbIE JOrOBOPbI).

MexayHapoaHbIi JOroBOp MNoOANeXuT npumeHeHuto, ecnn Poccuiickaa ®depepauus B nuue
KOMMETEHTHbIX OPraHoB roCyJapCTBEHHOM BMAacTM Bblpa3una cornacve Ha obsisaTenbHOCTb ANsl Hee
MEeXOYHapO4HOro [OroBopa MOCPeACcTBOM OOHOMO U3 OENCTBUIW, NepeducrnieHHbix B cT. 6 ®3 "O
MexayHapogHbix goroBopax Poccuinckon ®epepauun” (nytem nognucaHus gorosopa, obmeHa
OOKyMeHTamu, ero obpasylowumy, patudukaumm [[OroBopa, YTBEpXAEHUS [OroBopa, MNpUHATMSA
JOroBopa, MNpPUCOEOVHEHMS K [OroBopy, JoObIM  MHbIM  CMOCOOOM, O KOTOPOM  YCIOBMWITUCH
JOroBapuBaloLLMECS CTOPOHBI), @ Takke Mpu YCIOBMWU, YTO YKa3aHHbIA LOroBOP BCTYNWI B cuiy Ans
Poccunckon ®enepaumm.

B kayecTBe WCTOYHMKOB aBTOPCKOrO MpaBa MOryT BbICTynaTtb OOLIENPU3HAHHbIE HOPMbI U
NPUHUMMNbLI MeXayHapodHoro npaea. OgHako, kak cnpaseanueo otmevdaeT O.B. KoctbkoBa, KoHcTuTyumst
P® He cogepxuT onpegenennst obLenpuaHaHHbiX NPYHUUMOB M HOPM MEXAYHapo4HOro Npasa, B CBS3N
C 4YeM criegyetr MMeTb B BMAY, YTO 3TW MPUHUUMNBI MU HOPMbl AOMXKHbI ObITb MPU3HaHbI TaKOBbIMU
Poccuinckon ®epepauuen; 6e3 nogoOHOro NpuMsHaHMWA OHWM HE MOIYT CYMTaTbCS YacTblo ee NMpaBOBON
CMCTEMbI, NOpOXAaloLLlen angd rocygapctsa B LEMNOM, €ro OpraHoB U AOMMKHOCTHBIX NUL, topugudeckue
obsAzaTtenbcTBa <2>,

<2> KoctbkoBa O.B. NocTaTernHbin kommeHTapuii Kk @3 "O6 aBTOPCKOM MpaBe U CMEXHbIX npaBax”
/I CINC apaHnT, 2005.

Mog  obwenpuaHaHHbIMM  MPUHUUNAMW  MEeXOYHapOOHOrO  MpaBa  cnegyer  MoHMMaThb
OCHOBOMoOMararLne nMmnepaTMBHbIE HOPMbl MEXAYHAPOOHOrO MpaBa, NMPUHMMAaeMble U MPU3HaBaemble
MeXOyHapOA4HbIM COOBLLECTBOM rOCY4apCTB B LLEMOM, OTKITOHEHME OT KOTOPbIX HEAOMYCTUMO.

K ofwenpraHaHHbIM MpuHUMNaM MEeXAYyHapO4HOro mpaBa, B YAaCTHOCTM, OTHOCUMTCH MPUHLMN
006pOCOBECTHOTO BbIMOTHEHMS MEXAYHAPOOHbIX 00A3aTENbLCTB.

Mop obLienpnaHaHHON HOPMOW MEXAYHapO4HOro npaBa crneayeT NoHMMaTb NpaBuio NOBEOEHMS,
NPMHMMaeMoe U Mpu3HaBaeMoe MeXAyHapoOHbIM COOOLECTBOM roCygapcTB B LENIOM B KayecTBe
topuandeckn obsisaTenbHoOro.

CoaepxaHve ykasaHHbIX MPUHLMMNOB U HOPM MEXAYHApOAHOro npaBa MOXET pacKpbiBaTbCs, B
yacTHOCTW, B pAokymMeHTax OpraHusauum OObegnHeHHbIX Haumii mn ee  cneunanmnamMpoBaHHbIX
yupexaeHun.

Hanpumep, ct. 38 Cratyta MexpgyHapogHoro cyaa OOH He npoBoguT pasnuuns Mexay
o6Lenpu3HaHHbIMM  HOPMaMU M MPUHUMNAMKU  MEXOYHapoOHOro npaeBa M BblAensieT cregywowue
NCTOYHWKN MEXOYyHapO4HOro npasa:

1) mexgyHapoaHble KOHBEHLMU (Kak obLuMe, Tak 1 cneuunanbHble);

2) mMexayHapoaHbli obblHalr Kak AoKa3aTenbCTBO BCEOOLLEN NpaKkTUKU, MPU3HaHHOM B KavecTse
npaBoOBON HOPMbI;

3) o6Lwue npyHUUNbl Npasa, NPU3HaHHbIE LIMBUNM30BaHHBIMW HAPO4aMM.

Cnepnyet 6oree nogpoGHO paccMOTpPeTb OCHOBHbIE MEXOYHAapOAHblIE AOKYMEHTbl B 00nactu
aBTOPCKOro npasa.

1. KoHBeHuUuMs 06 yypexaeHun BcemypHoOW opraHmsaummn MHTennekTyansHon cobctseHHocTn 1967
r. JaHHasa KoHBeHuus Obina npuHaTa B CTOKrornibMe 1 nameHeHa 2 oktabpsa 1979 r., oHa nposo3arnaiwlana
co3gaHne BcemypHoOM opraHm3aummn MHTENMeKTyanbHoNn COBCTBEHHOCTU, LENb KOTOPOW AOMKHO Obino
cTaTb COAEWCTBME OXpaHe MWHTENMeKTyanbHOW COOCTBEHHOCTM BO BCEM MWpe, B3auMOOEWNCTBUE B
daHHoM obractu  C  MeXOyHapoOoHbIMW  OpraHusauusmMu K rocygapcteamu, obecneyeHuve
MeXOYyHapO4HOro COTpyaHWYecTBa rocyaapcTts. bonblioe 3HavyeHne gaHHonm KoHBeHUMM 3akmoyanoch B
TOM, YTO OHa AdaBana onpefeneHve WHTENNEeKTyanbHON COOCTBEHHOCTU MyTEM MEepeyYMcrieHus npas,
noanexallux BKITHOYEHUIO B 3TO MOHATHE.

2. bepHckasa KOHBEHLMSA MO OXpaHe NUTEepaTypHbIX U XyA0XKECTBEHHbIX npou3BegeHni (9 ceHTs6ps
1886 r.). 3TOT AOKYMEHT MO NpaBy MOXHO Ha3BaTb CTapennM MeXayHapOA4HbIM AOKYMEHTOM B o6nactu
aBTopckoro npaea. C MOMEHTa NPUHATUS AaHHbIA AOKYMEHT MHOro pa3 nepecmartpuBarncs. KoHBeHumus B
nocnegHen pegakummn 1971 r. coctont n3 47 ctaten 1 Coaep>XUT OOMNOSNTHUTENbHbIN pasaen, KacatoLwnics
passuBatoLlmxca ctpaH. OH coctouT u3 6 crtaTen. B HacTosiwee Bpemss K OaHHOMY LOKYMEHTY
npucoegmHunmck 150 ctpaH. Poccusa npucoeanHmnnack k gaHHon KonseHuumn 13 mapta 1995 r.

KoHBeHUus1 npeanonarana co3gaHne bepHckoro cows3a And oxpaHbl NpaB aBTOPOB Ha UX
nuTepaTtypHble U XyA0XXeCTBEHHbIE NPON3BEOEHNS.

CornacHo bBepHcko KkOHBEHUMM nMpaBoBas oOxpaHa MNpPedoCTaBNAeTCAa nuTepaTypHbIM U
XyOOXECTBEHHbIM NPOM3BEOEHNSIM, KaK CO30aHHbIM OOHMM aBTOPOM, Tak U CO34aHHbIM B coaBTopcTee. B
JaHHOM cnydae ornpefeneHve "nutepaTypHble W XyOOXEeCTBEHHble npousBefeHus" ABnseTcs
cobvpartenbHbiM 1 BKMtoYaeT B cebsa nobyo npodykumio B 06nactu nutepaTypbl, HAaykn U UCKYCCTBa BHe
3aBMCMMOCTU OT crnocoba 1 opMbl €€ BbIPAXKEHWS, BKIMOYAA KHUMM, BpOLWIOpbl U Apyrne NMCbMEHHbIE
npousBegeHns; nekuuun, obpalleHud, nporoBegM W gpyrme nogobHoro popa npou3BeneHus;
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ApaMaTtuyeckne 1M MysblKarbHO-ApamMaTudeckue Npou3BedeHMsl; xopeorpaduyeckme npousBeneHns u
MaHTOMUMBbI; My3blKalibHble COYMHEHWS C TeKCToOM unM  6e3  TekcTa; KuMHemartorpadudeckne
npou3BeaeHns, K KOTOPbIM MPUPaBHMBAKOTCA NPOU3BEOEHMUS!, BblpaXXeHHble CMOcobOM, aHarorm4HbIM
KMHemMaTorpadoun; PUCYHKKW, MPOU3BEOEHUS >KUBOMWUCKU, apPXUTEKTYPbl, CKYMNbMTYpbl, rPaBUpOBaHMS U
nutorpaduu; doTtorpaduyeckme nNpom3BeaeHusl, K KOTOpPbIM MpUPaBHMBAKOTCA MNPOU3BEAEHUS,
BblpaXXeHHbIE CMOCcobOM, aHanorMyHbIM  doTorpacdmm; NPoOM3BEAEHUSA MPUKNAZHOIO  UCKYCCTBA;
WNMOCTPauUMm, KapTbl, MNaHbl, 3CKM3bl W MNIAcTUYECKNE MPOU3BEAEHMS, OTHOCSALLMECS K reorpadun,
Tonorpadumn, apxXuTeKType Unm Haykam.

Crtatbs 7 KoHBEHUMM onpeaensieT CPoK NMpaBoOBOW OXpPaHbl - 3TO BCE BPEMS »XU3HM aBTopa 1 50 net
rocrie ero cMepTu.

OtpenbHble nonoxeHuusi KOHBEHUMM KacalTCs JIMYHbIX  HEMMYLLECTBEHHbIX MpaB aBTopa,
npousBefeHniA, CO3[4aHHbIX B COaBTOPCTBE, MpaB aBTOPOB MPOU3BEAEHWUN, Cry4aeB CBOOOOHOrO
NCMNOSb30BaHUS MPOU3BEAEHMS.

MHorne nonoxeHns BepHCKOM KOHBEHUMM HalLNM OTpaxeHue B 3akoHax P, kacarwolumxcs
MPaBOBOro PErynMpoBaHUs N 0XpaHbl aBTOPCKMX Y CMEXHbBIX MPaB.

3. BcemupHas koHBeHumsi 06 aBTopckom npaBe (KeHeBa, 6 ceHTsbOpa 1952 r.). Poccus
npucoeguHnnace K gaHHon KoHBeHuun (B ee [Mapwkckonm pepakumm 1971 r.) 9 mapra 1995 r. B
HacTosiLLiee BpeMsl B Hen ydacTBytoT 6onee 90 rocynapcrs.

KoHBeHUMS 3aKpennsieT noroxeHne o TOM, YTO MPON3BEAEHMS, BbIMyLEHHbIE B CBET rpakgaHamu
ntoboro rocygapctea - y4acTHuka KoHBEHUMW, 1 MPON3BEAEHMS, BNEPBLIE BhIMYLLEHHbIE B CBET B TAKOM
rocygapcree, nonb3ytoTcs B Nobom ApyroM rocyaapcree, npucoeamHuBLueMcs K KOHBEHLMW, Takonm e
OXpaHoW, Kak Ta, KoTopas NpeaoCTaBnseTcs 3TMM FOCyAapCTBOM MNPOM3BEAEHUSIM, CO34aHHbIM €ro
rpakgaHamu.

He BbinyLleHHblE B CBET Mpou3BeAeHWs rpaxadaH noboro rocygapcrea - yvacTHUKa KoHBeHUMM
nonb3yloTca B MoboOM [pyrom OOroBapuBalOLLEMCH FOCySapCTBE TakoW >Ke€ OXPaHOW, Kak M OxpaHa,
npegocTaBnsemMas 3TMM rocy4apCTBOM He BbIMyLLEHHbIM B CBET MPON3BEAEHMSAM €70 rpaxKaaH.

Jlloboe poroBapuBaloLleecs rocygapCcTBO  MOXET CBOUM  BHYTPEHHMM  3aKOHOOATENbCTBOM
NPUPaBHATb K CBOUM rpakgaHam noboe nuuo, MOCTOSIHHO NMPOXMBAIOLLEE B 3TOM rocygapcTBe.

Poccus npucoeanHunacs K Npotokonam N 1 n 2 HasBaHHOW KOHBEHLMMW.

HononHutenbHbin npoTtokonn N 1 6bin nognucaH B [lapwke 24 wuona 1971 r. n kacancs
npuMeHeHus paccmaTtpmBaemol KoHBEHLMM K Mpon3BeaeHUAM NnL 6e3 rpaxgaHcTea U 6exXeHLEB.

B cooTtBeTcTBMM C paHHbIM [1poTOKONOM OENCTBYET MpaBumo, COracHO KoTopomy nuvua 6e3
rpaxgaHcTBa M OexeHubl, MOCTOSIHHO MpPOXUBAKOWME B FOCy4apcTBe, MOLMUCABLUEM HaCTOALLMNA
npoTOKOnN, NpupasHuBaoTcs Ana uenen KonseHuun 1971 r. K rpaxxgaHam 3Toro rocyapcraa.

HononHutenbHbIn npoTokon N 2 kacancs npuMeHeHUs ykasaHHOW KoHBeHUMM K Npou3BedeHUsM,
n3gaBaeMbiM Pas3nMYHbIMU - MEXOYHapOoOHbIMU OpraHu3aumsamu. B yacTHoCcTW, cormacHo gaHHoMy
MPOTOKOJY OXpaHa pacnpoCTPaHAEeTCs Ha NPOU3BEAEHMS, BNepBble BbiMyLeHHble B cBeT OpraHm3aumven
O6beanHeHHbIx Haumi, cneunanunampoBaHHbiMu yupexaeHnammn Opranmnsauum O6begmHeHHbIx Haumi
OpraHu3aumen amepuKaHCKUX rocygapcrs.

4. KoHBeHuuMss 06 oOxpaHe MWHTepecoB npou3BoauTenen ¢OHorpaMmM OT  HE3aKOHHOro
BocnpomsBoacTBa (XKeHesa, 29 oktabpss 1971 r.). Poccma npucoeguHunace K HEW, a Takke K
OOMNONHUTENbHBLIM NpoTokonaM BcemmnpHoi koHBeHUMM 06 aBTopckoM npaee N 1 n 2 13 mapta 1995 r.
KoHBeHUus1 Obina npuHsata B XXeHeBe W KacaeTcsi npoumssBoguTernier ¢oHorpamm, MOA4 KOTOPbIMU
NMOHUMaETCs (PM3NYECKOE WITM HOPUONYECKOE NMLO, KOTOpOe MnepBbiM caernano 3anucb 3BYKOB Ha
doHorpamme. doHorpamma - nobas, NCKMYNTENBHO 3BYKOBas 3amnuchb.

KoHBeHLMS 3aKpennseT BaXxKHOE MONOXEHNE O TOM, YTO KaK4oe rocyaapCTBO-y4acTHUK obs3yeTcs
OXpaHATbL WHTEpechbl MpousBoauTenen oHorpamMMm, SABMSIOLWMXCA rpaxgaHamu Opyrux rocyaapcrs-
YYaCTHMKOB, OT NPOM3BOACTBa Konui ooHorpamm 6e3 cornacus Npom3BoagMTENS U OT BBO3a TAKUX KOMWM
BCSKUI pas, Korga ynomsiHyTble NpOM3BOLCTBO MM BBO3 OCYLLECTBASAIOTCS C LENbIO UX pacrnpoCcTpaHeHus
cpenm nybnuku, a Takke OT HENOCPEACTBEHHOIO pacnpoCTPaHEHMs 3TUX KOMUNA.

3a rocygapctBaMy COXpaHSAETCA MpaBO ONpedeneHvns tpuaudecknx mep B obecneveHue
nonoxeHni KoHseHumn. Takux, Hanpumep, Kak NpeaocTaBreHne aBTOPCKOro npasa unm gpyroro ocoboro
npaBa, OxpaHa MOCpeaCcTBOM 3aKOHOOATEeNbCTBa, OTHOCSLLEroCs K HEYECTHOW KOHKYpPEeHUMM, OXpaHa
NMOCPEACTBOM YrOfIOBHbIX CaHKLWN.

KoHBeHUMs1 onpegensieT M 0cobblii  3HAK MNpPaBOBOM OXpaHbl, npeacTaBnsalowmn cobon
crneuunanbsHy0 Hagnucek B Buae cumBorna P ¢ ykasaHuem roga nepBOro us3gaHud, NpoCTaBMEHHYH Tak,
YTOObI ObINO OTYETNINMBO BUOHO, YTO AaHHaA dOHOrpaMma Haxo4UTCs Nog OXPaHOW.

5. KoHBeHUMS O pacnpoCTpaHeHUM HeCyLMX MporpaMMbl CWUrHamnoB, MepedaBaeMbiX Yepes
cnyTHukm (Bproccenb, 21 masa 1974 r.). JaHHaa KoHBeHUuMs Gbina patuduuupoBaHa Ykasom [pesvanyma
BepxosHoro Coseta CCCP ot 12 asrycta 1988 r. Poccusi npucoegmHunack k aton KoHBeHuun B
kayectBe npasBonpeemHuka CCCP B 1989 r. B HacTtoswee BpemMss B Hel ydacTtBywT 6onee 23
rocyaapcTts. [IOKyMeHT kacaeTcs CnyTHMKOBOM CBA3W, Mepejawowen Tene- U paguocurHansi.
Bproccenbckasi KOHBEHUMSI YCTaHOBMIIA BaXHOE TMOMOXEHWEe O TOM, "4TO rocygapcTBa-y4acTHUKU

6
CkonuvpoBaHo 13 PaspaboTtka
http://y4ebHukn.nHcpopm2000.pdh ANEKTPOHHbIX BUBIMOTEK

https://npaBo.nHpopm2000.pd



HanucaHue Ha 3aka3 ctygeH4veckux pabot http://y4e6Hukn.nHpopm2000.pc

KoHBeHumMn OepyT Ha cebst 06513aTenbCTBO NMPUHMMAThL COOTBETCTBYIOLLME Mepbl NO NPeaoTBpaLLEHUIO
pacrnpoCTpaHeHNsi Ha CBOEW UIN CO CBOEWN TeppuTopun noboro HecyLero nporpamMmmbl curHana noobim
pacnpoCTPaHSAOLWLMM OpraHoM, A5 KOTOPOro curHan, nepegaHHbIi Ha CMYTHUK UMK MPOXOAALnA Yepes
Hero, He npegHasHayaeTcs". OTo 0653aTEeNbCTBO NPUMEHSAETCS B TOM Cry4vae, Korga OpraH-McTOYHUK
noanagaeTt non HPUCAMKLMIO APYroro 4OroBapvBaloLLEroCs rocygapctsa U Korga pacnpocTpaHsaeMbln
CuUrHan sBnsieTcsl BTOPUMYHBIM - CUrHanom. Takum oOpasoM, Kak cnpaBeanvMeBo oTmedawT J1W.
MogwmbmxmH wn  K.B. JleoHTbeB, bploccenbckass KOHBeHUMst obecrneumBaeT  OXpaHy  OT
HECaHKLMOHUPOBAHHOTO PacrnpOCTPaHEHUs] MOCPEOHUKaMM HECYLLMX MNporpaMmbl CUIHanoB, OAHAKO
HenocpeacTBEHHO NpaBa OpraHmn3aumii BelllaHusi bproccenbckasi KOHBEHUUSA He 3aTparnBaeT <3>.

<3> JleoHTbeB K.B., Mogwmbuxun J1.W. TNpobnembl oxpaHbl NpaB oOpraHusauumi BewaHusa //
WHTennekTyanbHas cobCTBEHHOCTb: aBTOPCKOE NMpaBo 1 cMexHble npasa. 2001. N 12,

KoHBeHLMSA JaeT Takme BaXKHbIE C TOYKM 3pEHMS MPaBOBOro pPerynnpoBaHus onpeaeneHus, Kak:

1) nporpamma, nog KOTOPOM MOHUMAETCS  COBOKYMHOCTb  MaTepuanoB, MNoOMy4yaembix
HenocpeacTBEHHO MMM B 3anuvcu, COCTOALWMX M3 U300paKeHWIn, 3BYKOB, MepedaBaemasi NocpencTBOM
CMIHamnoB C Lienblo NOCneayLero pacnpoCcTpaHEHNS;

2) curHan, nog KOTopbIM MOHMMAaeTCH Co3faBaemMasi C MOMOLLbI0 ATEKTPOHHBLIX CPeACTB HecyLlas
yacToTa, cnocobHas nepegaBaTtb NPOrpaMmel;

3) cnyTHMK, noa KOTOpbiM MOHUMAaeTcs mnwboe YCTPOWCTBO, Haxogslleecs BO BHE3EMHOM
MpPOCTPaHCTBE, CNOCOOHOE nepedaBaTtb CUrHasbI;

4) pacnpoCTpaHSALWMI opraH, T.e. U3nYecKoe Unn PUANYECKoe Lo, peluarLLee, JOMKHa v
MMETb MECTO nepegada BTOPWUYHBIX CUrHaNoOB LUMPOKOW nybnuvke wnu nwbon ee vactu. [log
pacrnpocTpaHeHneM curHanoB KoHBeHUuss nogpa3ymMeBaeT [OencTBue, TMOCPEACTBOM  KOTOPOro
pacnpoCTPaHSIOLLMIA OpraH nepeaaeT BTOPUYHbBIE CUMIHarbl LUMPOKOW Nybnuke nnun nodon ee yactu.

6. [oroBop MO MCNOSHEHUSIM U (poHOrpammam, 3aknoyeHHbln B YKeHeBe B 1996 r., kacaetcs
WUMYLLIECTBEHHbIX U NINYHBIX HEMMYLLECTBEHHBIX MPaB ABYX CyOBbEKTOB aBTOPCKOro npasa - UCMOSTHUTENEN
N npounssoguTtenen hoHorpamm.

[oroBop He TOnbKO onpeaensieT UMYLLECTBEHHbIE U NINYHBIE HEUMYLLIECTBEHHbIE MPaBa YKa3aHHbIX
cybbekToB B pesynbTaTe WCMOMHEHUA WM MPOM3BOACTBA (POHOIrPaMMbl, HO M YCTaHaBfMBaeT CPOK
NMpaBoOBOM OXpaHbl Takmx cMmexHbIXx npaB B 50 net. Ocobo oroBapmBaeTcs npaBO MCMOMHUTENEN U
npoussoguTenen oHorpaMM Ha MOSlyYeHWe CrnpaBeniMBOro €AVHOBPEMEHHOIO BO3HArpaXgeHusd 3a
NpsIMOe U KOCBEHHOE UCMOMb30BaHWE CO3OaHHbIX UMW DOHOrpaMmM AN BellaHus 1 cooblieHns ons
nyo6nvkm.

Mocne pacnaga CCCP Poccuiickas ®enepaunss B pamkax CogpyxectBa HesaBucumbix
ocypapcTB 3aknoumna ¢ BHOBb BO3HWKLLVMMU CyBEPEHHBIMM FOCYAapCTBaMM Kak ABYCTOPOHHUE, TaK U
MHOFOCTOPOHHME [LOrOBOPbI M COrMnalleHnsa B 0bractu aBToOpcKoro npasa. B kayecTBe MHOTOCTOPOHHErO
OOKyMeHTa MOXHO HasBaTb CornaileHve o coTpygHudecTBe B obrnacTtyv OxpaHbl aBTOPCKOro npasa wu
CMEXHbIX npaB oT 24 ceHTabpsa 1993 r., kotopoe nognucanu 11 BbiBLUMX COKO3HBLIX pecnyonuk (HbiHe
CYBEPEHHbIX rOCydapcTB).

§ 5. MexayHapoaHble U HauMoHamnbHble NPUHUMIbLI B 06nacTu
aBTOPCKOro npasa

Mog nNpuHUMNamMu nogpasymeBaloTCa OCHOBOMOMarawLme Havana B obrnactyu aBTOpcKoro npasa u
CMEXHbIX NpaB.

Mcxogsa M3 aHanuaa nonoxeHun bepHckon KOHBEHLMU, MOXHO BbIOENUTb ABa OCHOBHbLIX NPUHLUMNA
NpPaBoOBOK OXpPaHbl MPOU3BELEHWIA;

1) mApuHUMN "HauuoHamnbHOro pexuma" (UnNM NPUHUMN  acCUMUNSALUMM), COrfacHO KOTOPOMY
rocygapcrBa - ydacTtHukm KoHBeHUMM 00a3yl0TCA NpeaocTaBnsaATb MPaBOBYHD OXpaHy aBTOPCKUM
Npou3BedeHnsaM Nuy, SABMSIOWNUXCA rpaxgaHamu Kakoro-nmbo u3 rocygapcTts, YyyacTByHOLUX B
KoHBeHUMK, No 06beMy coBMaaroLLyto C NPaBOBOW OXPaHOW NPOU3BEOEHNM rpaXaaH AaHHOW CTpaHbl;

2) npuHUMN "aBTOMaTUYECKOW OXpaHbl", B COOTBETCTBUM C KOTOPbIM OXpaHa MNpaB aBTOPOB
npousBegeHnn ocyulectBnsietcs 6e3 cobnogeHusa  Kakmx-nnbo ¢opmanbHOCTEN B OTHOLUEHWM
CO34aHHOro Npon3BeneHus.

FO.I'. MatBeeB B cBoen MoHorpacdmm "MexagyHapogHas oxpaHa aBTOpPCKMX npas" Bblgenser
MPUHUMM  MUWHUManNbHOTO obbema oOxpaHbl. HasBaHHbI MPUHUMN O3Ha4aeT, YTO MeXAyHapoaHble
KOHBEHLUMW YCTaHaBNMBatOT NWLLb MMHUManbHbIA YPOBEHb OXpaHbl aBTOPCKUX Npas.

locypnapcTBa - y4acTHWKU KOHBEHUMIA MOTYT NMpesycMoTpeTb Ooree BbICOKUA YPOBEHb OXpPaHbl
npae aBTopa B CBOEM BHYTPEHHEM 3aKOHOAATENbLCTBE UM B APYIMX MEXAYHapPOAHbIX COrnalleHmnax <4>,

<4> MatBeeB tO.I'. MexgyHapogHas oxpaHa aBTopckux npas. M.: KOpugudeckas nutepartypa,

1987.C. 7 -8.
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M.0. BapaHoBckuiA BblOENAET NPUHLMN OCYLLECTBMEHUSA OXpaHbl B MOMb3y aBTopa W €ro
NpaBoOMNPEEMHUKOB, CCbINasicb Ha n. 6 cT. 2 bepHCKoN KOHBEHLNN.

CyTb NpuHUMNA 3akmtoYeHa B TOM, OTMEYaEeT OH, YTO, €Cf B OTHOLUEHUUN MONoXeHun KoHBeHLmm
BO3MOXHbI pa3fnuyHble TOMKOBaHWs, OOMKEH BblbMpaTbCsl BapwaHT, Hanbonee GnaronpuATHBIN ONS
aBTOpa M ero NPaBoONPEEMHUNKOB <5>,

<5> BbapaHoBckun [1.[0. O npuvHUMNax MeXayHapoOHOW OXpaHbl aBTOpckMx npaB // XypHan
poccuickoro npasa. 2001. N 8.

OH Tarke BblgensieT NPUHLMN CPOYHOIrO Xapakrepa OXpaHbl aBTOPCKOrO Mpaea, OTMedvasi, yTo
JaHHoe nonoxeHne 3adukcmpoBaHo B N. 4 cT. 4 BcemupHon kKoHBeHumn un n. 8 cT. 7 BepHckon
KOHBEHLMM M 3aKMOYaEeTCsl B TOM, YTO XOTS CPOK OXpaHbl aBTOPCKMX MpaB ONpefensieTcs HaumoHanbHbIM
3aKOHO4ATENbCTBOM, HO, ECMN 3aKOHOA4ATENBCTBOM CreumarnbHO He NpegyCMOTPEHO UHOE, 3TOT CPOK He
MOXeT ObITb Oonee NpPOOOIKUTENBHBIM, YEM CpPOK, YCTAHOBIIEHHBI B CTpaHe MpPOUCXOXOEHUS
npounsseaeHus <6>.

<6> Tam xe.

CyLlecTBYyIOT U Opyrve MpUHLUMNBbI MEXOYHApO4HOrO XapakTepa, BblAensieMble B pasnuyHbIX
NCTOYHMKAX, MOCBSLLEHHbBIX aBTOPCKOMY MpaBy.

B kauyecTBe OCHOBHLIX MPUHLMMOB, 3aKpPEenSeHHbIX B 3akoHogaTenbcTtBe PP 1 NoCBSLEHHbIX
OXpaHe aBTOPCKUX MpaB, MOXHO BbIOENUTL CriegyoLime.

1. MpuHUMN cBOOOAbLI 3aKMOYEHUS aBTOPCKOro OOroBopa, B COOTBETCTBMM C KOTOPbLIM aBTOPbI
npou3BedeHnn CBOEN BOMEW M B CBOUX MWHTEpecax 3akmoyaltoT [OroBopbl Ha nepejady  unu
NCMoMb30BaHWe APYrMMM NMLaMuM CO30aHHOMO UMK MpousBeneHus. 3akoHoOaTeNnbCTBOM onpeneneHsbl
TONbKO CYLUECTBEHHbIE YCIOBMS TOrO WM WMHOFO [OrOBOPa, @ CTOPOHbI B [OMOBOPHbLIX OTHOLLEHUSAX
CaMOCTOATENbHO ONpeaensoT B OTHOLWEHNM JOTOBOPa COAEPKAaHME U AOMOSTHUTENbHbIE YCITOBMS.

2. MpuHumn ceobogbl TBOpPYECTBA, KOTOPbIA Hawen oTpaxeHue B KoHctutyumm PO. Cytb ero
3aKnyaeTcss B TOM, YTO Kakgomy obecneumBaeTcs cBoboda TBopyecTBa. ['ocygapcTBO co3faeT Bce
HeobOXxoamMble ycroBusa Ans aToro. B Poccunckon ®epgepaumy 3anpelleHbl LeH3ypa, OrpaHnyeHne mnm
3anpeT BbiMyCka B CBET NPOM3BEAEHUN WUIM UX OTAENbHbIX YacTelh. ABTOPCKOE NnpaBo OxpaHsAeT Bce 6e3
WCKIMIOYEHNST TMPOU3BEAEHNS HE3aBMCMMO OT TOrO, BbICOKOXYAOXECTBEHHbIA 3TO Tpyd WM HET.
MposiBneHne gaHHOro NMpUHLUMMAA 3aKIYaeTcs Takke U B TOM, YTO aBTOPbl NPOM3BEAEHUn CBOOOAHLI B
BbIOOpe TeM, CHOXKeTa, xaHpa, opMbl BblpaXkeHusi NPO3BeaEHNS.

3. MNpuHUMN coveTaHus NNYHBIX MHTEPECOB aBTopa C MHTepecamm obLecTBa. HecMoTpst Ha TO YTO
aBTOPCKOE TMpPaBO OXPaHsIET aBTOPCKME MpaBa Ha MPOUM3BEAEHME OT Kakux-nmbo HapyLleHuwn,
HeobOX0AMMO OTMETUTb U TO, YTO KaXAbIA rpaXaaHuH M oOLecTBO B LENIOM UMEKT NpaBo Ha AOCTyn K
OOCTWKEHMEM HayKu, nutepatypbl W wuckycctea. [losTomy, ecnv npousBegeHne aBtopa cTano
o0LLeaoCTyNHBIM MO BOSIE aBTOpa UMK €ro NpaBoONPEEMHUKOB, OpYrue 4reHbl obectsa MMET NpaBo
cBOHOAHOro MCNoNb30BaHUS Npou3sedeHns 6e3 BbinnaTbl aBTOPY BO3HArpaxageHus (Hanpumep, CT. CT.
1268 - 1280 'K P®). Kpome TOro, Mo MUCTEYEHMM CpOKa MPaBOBOW OXpaHbl aBTOPCKOE MPOU3BEAEHUE
nepexoguT B 00LEeCTBEHHOE AOCTOSHME.

§ 6. Cuctema 3akoHogaTenscTBa B 0611acTi aBTOPCKOro npasa

MaBeHCTBylOLLIEE MECTO B CUCTEME 3aKOHOAATENbCTBA B 06racTu aBTOPCKOro npaBa 3aHMMaeT
KoHctutyumsa PO.

KoHnctutyuusa P® B c1. 44 npoBosrnawaet cBobogy tBopyecTtBa. Ctatba 71 KoHctutyumm PO
MOCBSILLIEHA pasrpaHMdeHnto KoMmneTeHumn mexay PP n ee cybbektamm no Bonpocam, CBSI3aHHbIM C
N3gaHnemM HOPMaTMBHO-MPABOBbIX AKTOB, CBA3AHHbIX C PEryfiMpoBaHMEM OTHOLUEHMWI, BO3HUKAIOLNX MO
MOBOAY pe3ynbTaTOB MHTENNeKTyanbHoOM AesitenbHocTu. B yactHoctu, n. "o" cTt. 71 KoHctutyumm PP
npegycMaTpvBaeT MOMOXEHNE O TOM, YTO NMPUHATME MNOZOOHbLIX 3aKOHOB SBMSIETCA MCKIMIOYUTENbHOMN
komneTteHumen P®. OTcioga MOXHO caenaTtb BbIBOA, YTO PEerynvpoBaHWe OTHOLLUEHWW, NpeaMeToM
KOTOPbIX SIBNSETCA WMHTENNeKTyanbHass cOBCTBEHHOCTb, MOXET OCYLLECTBMATbCA TOMbKO C MOMOLLbIO
HOpM cbedepanbHOro 3akoHo4aTeNbCTBA.

[lo HegaBHEro BpeMeHU OTHOLUEHUS, CBSI3aHHblE C CO30aHMEM U UCMONIb30OBAHUEM aBTOPCKUX U
CMEXHbIX NpaB, perynupoBanucb cneumanbHbiM 3akoHom PO "O6 aBTOpckOM npaBe U CMEXHbIX
npaax", NpuHATbLIM 9 mona 1993 r. OTOT AOKYMEHT perynvpoBarn ABe rpynnbl OTHOWeEHWA. B nepsyto
rpynny BXOAWNW OTHOLLEHUS, KOTOPbIE BO3HMKAIOT NO MOBOAY aBTOPCKUX MpaB, BO BTOPYH - OTHOLUEHMWS
Mo NoBOAY BO3HUKHOBEHWSI M UCMOfMb30BaHWUS CMEXHbBIX MpaB, NMPOM3BOLHbIX OT aBTOPCKMX. [puHATME
AaHHoro 3akoHa Oblfio BaXKHbIM 3TarnoM B pasBUTUM POCCUMCKOrO aBTOPCKOro npaea. Tak Kak OH Obin
COCTaBfneH B COOTBETCTBUM C MEXAYHapoOHbIMW CTaH4apTaMu B AaHHoW obnactu, BrnepBble B 3aKOHe
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HaLLNN OTPaXXEHWE HOPMbI, KacaloLMeCcss OXPaHbl CMEXHbLIX MpaB, U HOPMbI, MOCBSLLEHHbIE NPABOBOMY
MOMOXEHNIO OpPraHM3auui, OCYLLECTBIISIOLMX KONIEKTUBHOE yNpaBleHne WUMYLLECTBEHHbIMM NMpaBamu
aBTOPOB M BriagesnbLEeB CMEXHbIX NpaB. B HacTosilwee Bpemsi Ha3BaHHbIN 3aKoH yTpaTun cBoe AeNCTBUe
B CBA3M C MpuHATMEM u4eTBepTon 4actu K P®, koTopas MOMHOCTbIO MNOCBSLLEHA pe3yrbTaram
WHTENNEeKTyanbHOW OEesATeNbHOCTU M CPeAcTBam MHAMBMAyanu3aumu. [aHHbI JOKYMEHT BCTynun B
pencrtene 1 anBaps 2008 r. Ha ocHoBaHun PepnepanbHoro 3akoHa ot 18 aekabpsi 2006 r. N 231-903 "O
BBEAEHUN B AEeNcTBMe 4acTu 4eTBepTon [paxgaHckoro kogekca Poccunckon depepaumm” BHOBb
MPUHATBLIN JOKYMEHT OTMEHSINT psif CheumanbHbIX 3akOHOB B obnactn aBTopckoro mpasa. Bo mHorve
OOKYMEHTbI ObIni BHECEHbI UBMEHEHNSI U YTOYHEHUS.

YacTtb YetBepTasi K PO npumeHsieTcst TONbKO K TEM NPaBOOTHOLLEHMSIM, KOTOPbIE BO3HUKITM NMOCHe
BBEOEHUS ee B AelCTBUE. Ecnu )xe NpaBoOTHOLLEHNE BO3HUKIO paHblle, TO HOPMbI YacTu YetBepTon K
P® npumeHsitoTca TONbKO K TEM MNpaBamM M 00S3aHHOCTSIM, KOTOpble BO3HWKMWM MOCMEe BBEOEHUS ee B
gevicteue. [penMyLLecTBO [AHHOMO HOPMATMBHONO akra 3akmnto4yaeTcs B TOM, YTO OH BrepBble
obbeanHun B cebe HOPMbl B OTHOLLEHWM PasnWYHbIX Pe3yrbTaTOB MHTEMNMEKTYanbHON OeATEeNbHOCTH,
KOTOpble paHee coAepXanucb B pasnuyHbIX 3akoHax. K MHbIM MCTOYHMKaM aBTOPCKOrO MpaBa MOXHO
OTHECTU creumanbHOe 3akoHOO4AaTeNnbCTBO, Kacarlleecsi OTAenbHblX OOBbEKTOB aBTOPCKOro npaea, a
TaKke 3aKOHbI, MOCBALLEHHbIE PEryNMpPOBaHUI0 APYrX OTHOLUEHM, HO CcoAepxaline BHyTpu cebs
oTAenbHble HOpMbI B 06n1acTu aBTOPCKOro npaea.

B kayecTBe Takmx MCTOYHUKOB MOXHO BbIAENUTb:

1) ®epepanbHbin 3akoH OT 17 HoAGpa 1995 r. N 169-03 "O6 apXMTEKTypHON OEATENbHOCTU B
Poccuiickon depepauunn”;

2) ®epepanbHbIv 3aKoH OT 26 aekabps 1995 r. N 209-d3 "O reogesun n kaptorpadun’;

3) ®epepanbHbIv 3akoH oT 6 gHBapsa 1999 r. N 7-P3 "O HapoOHbIX Xy40XKECTBEHHbIX NpoMbIciax”;

4) ®depgepanbHbIn 3akoH oT 13 mapta 2006 r. N 38-93 "O pekname";

5) YronosHbii kogekc Poccuinckon ®epepaumnn (YK P®O) n Kogekc Poccunckon Pepepaumm o6
afMVHUCTPAaTUBHbIX MpaBoHapyweHnax (KoAll P®), copepxawime coctaBbl MNPECTYnnieHnA W
NPaBOHAPYLLEHWU, CBA3AHHbBIX C HApyLLUEHNEM aBTOPCKUX U CMEXHbIX NpaB;

6) lpaxxpgaHckmi npoueccyanbHbii kogekc Poccuiickon ®epepaunn (MK P®), copepxawmn
HOpMbl 00 OCOGEHHOCTSIX pPacCMOTPEHWss B Cyde CropoB, KacalWMXCA WHTENNeKTyanbHON
COOCTBEHHOCTH.

B kayecTBe UCTOYHMKOB aBTOPCKOFO NMpaBa MOXHO BbIAENUTb M MHOTOYMCIEHHbIE NOA3aKOHHbIE
HOPMaTUBHbIE aKkTbl, CPEAM KOTOpPbIX BeCbMa BaXHYH ponb urpalT ykasel [lpesvgeHta PO u
noctaHoBrneHnus MNpasutensctea P®. Konctutyuua PP B m. "o" cT. 71 ycTaHaBnvBaeT, YTO MpPUHATUE
HOPMATMBHBIX aKTOB, PErynMpyloLWnX OTHOLUEHWS, CBSA3aHHble C pesyfbTataMy WHTENNEKTyarbHON
OEeATeNbHOCTN, OTHOCUTCS K UCKIoUYMTENbHOMY BeaeHutio Poccuinckon depepaummn. Ctatea 1246 K PO
onpegensiet, YTo u3gaHve HOPMaTUBHbIX NMPABOBLIX aKTOB B LIENSIX PErynMpoBaHnsi OTHOLLEHWI B cdepe
WHTENNeKTyanbHOW COBCTBEHHOCTM, CBSA3aHHbIX C OObekTamMy aBTOPCKUX U CMEXHbIX Mpas,
OCyLLecTBNAEeT YNONHOMOYEHHbLIN dyefeparibHbld opraH WMCMONMHUTENBLHOW BMNACTW, OCYLLECTBASAOLLMNA
HOpPMaTUBHO-NPAaBOBOE PerynupoBaHme B chepe aBTOPCKOro npaea M CMeXHbIX npaB. B kavectBe Takmx
OpraHoB B HacTosillee Bpems BbICTynaloT MwuHuCTEpCcTBO KynbTypbl P®, MwuHMCTEPCTBO CBA3N M
MaccoBbIX KOMMYHUKkauun PO n MuHuctepcTeo obpasoBaHus u Hayku PO,

[MpaBoBOe MOMOXEHNE YKa3aHHbIX MUHUCTEPCTB perynupyetcs ykasamu [lpesugeHta PP wu
nocTtaHosreHusimu MNpasutenbctea PO, B yacTHOCTH:

1) Ykasom [lpesumgeHta P® ot 12 maa 2008 r. N 724 "Bonpocbl cuctembl U CTPYKTYpbl
deneparnbHbIX OpraHoB UCMOSHUTESNTbHOW BRacTn”;

2) MoctaHoBneHvem lNpasutensctea PO ot 17 mioHa 2004 r. N 289 "O MuHucTepcTBe KynbTypbl U
MacCoBbIX KOMMYHMKaumn Poccuickon ®epepauun;

3) MoctaHoBnennem [lNpasutensctea P® ot 6 anpens 2004 r. N 157 "Bonpockl MuHuctepcTtBa
KynbTypbl 1 MacCoBbIX KOMMyHMKaumn Poccuickon ®epepauun';

4) MNMocTtaHoBneHvem NpaButensctea PP ot 15 noHsa 2004 r. N 280 "O6 yteepxxaeHun MNonoxeHuns
0 MuHucTepcTBe obpasoBaHua u Hayku Poccuinckon ®egepauun';

5) MoctaHoBnennem [lNpaButensctea P® ot 6 anpens 2004 r. N 158 "Bonpockl MuHuctepcTtBa
obpasoBaHus n Hayku Poccuickon Pegepaumn”.

B kayecTBe WCTOYHMKOB aBTOPCKOrO MpaBa BbIAENSAIOT Takke MpaBoBble 0OblManM M OOblban
gernosoro oboporTa.

§ 7. CpoKk OencTBMS NCKITYNTENBHOIO NpaBa Ha NpovnsBeaeHue

ABTOpPCKOE MPOU3BELEHNE OXPAHSIETCS] 3aKOHOM, HO CPOK OXpaHbl OrpaHuMveH onpeneneHHbIMU
BPEMEHHbIMU pamkamu. AHanu3 3akoHogaTenbcTBa B 06nacTv aBTOPCKOrO npaBa MO3BONsieT caenatb
BbIBOA O MOCTEMNEHHOM YBEITIMYEHUN CpPOKa oxpaHbl aBTopckoro mpasa. [o 1 uoHs 1973 r. aBTOpCKOE
NpPaBO OXPaHSNOCb B TEYEHME BCEW XM3HW aBTOpa NpousBedeHust 1 15 neT ¢ MOMEHTa ero cMepTw.
3artem npou3owno yBenuyeHuve cpoka oxpaHbl Ha 10 net. 370 npou3owno B pesynbraTte
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npucoeaunHeHusa Poccuiickon ®enepaummn k BcemmpHoi koHBeHUMM 06 aBTopckom npaee. B pesynbTate
CPOK OXpaHbl aBTOpPCKMX npasB ¢ 1 noHa 1973 r. ctan cocTaBnsATb BECb NEPUO XMU3HM aBTopa u 25 net
nocrie ero cmeptn. B 1991 r. 6binu npuHATHl OCHOBBLI rpa)kgaHckoro 3akoHogatenbcTBa Cotosza CCP,
KoTopble BCTynunu B gencteue ¢ 3 aBrycta 1993 r. OTOT AOKYMEHT yBENMYM CPOK OXpaHbl aBTOPCKUX
npaB go 50 net nocne cmepTn aBTopa. [daHHOE MNOMOXEHWEe 3aKkoHa MPUMEHSINIOCh TOMBKO K TEM
TBOPYECKMM MNPOM3BEOEHUSIM, Ha KOTOPblE HE WCTEK CPOK OXpPaHbl aBTOPCKOrO MpaBa HAa MOMEHT
BCTYMIEHUs 3akoHa B cuny (T.e. Ha 3 aBrycta 1993 r. aBTopckoe NpaBo AOIMKHO noanexaTs 3awute). B
crny4dae, ecrnm Ha MOMEHT BCTYMIEHMS 3aKOHa B CUy MPaBO YXXe Mepectano OXPaHATbCA 3aKOHOM MO
NpUYNHE UCTEYEHMS CPOKA OXPaHbl, OHO HE BOCCTaHaBMNMBANoOCh.

B 1993 r. 6bin NpuMHAT cneumanbHbIn 3aKoH, NOCBSILLIEHHBI BONPOCaM aBTOPCKOro npasa. 3akoH
P® "O6 aBTOpCKOM MpaBe M CMEXHbLIX NpaBax" coXpaHun oOLLMIA CPOK NMPaBOBOW OXpaHbl MPON3BeaeHNs
B TedeHue BCen XM3Hu aBTopa n 50 net nocne ero cmeptn. OgHaKo B HacTosiLee BpeMs MPOM3OLLM0
odepefHoe yBenuYeHne cpoka OXpaHbl aBTOPCKMX Mpou3BedeHMn. 3TO ObINo CBA3aHO CO BCTYMMEHUEM
Poccun Bo BcemmpHyto TOProByto opraHv3aumio. YCroBus YEeHCTBa B 3TOM opraHu3auum TpeboBanu ot
Poccuiickoro rocygapctsa M3aMeHeHus1 3akoHogaTenbCcTBa B o6nactv aBTOpCKOro npaea. B yacTHocTw,
yBENMYEHNs1 CpoKa OxpaHbl aBTopckoro npaea Ao 70 net nocrne cmeptu aBTopa. Poccus BbinonHuna
cBoe 00si3aTenbCcTBO. B HacTosulee Bpemsi yacTb 4detBeptas K PO szakpenvna B m. 1 crt. 1281
MOMOXeHNe O TOM, YTO WUCKMIOYMTENbHOE MPaBO LENCTBYET B TEYEHME BCEW >ku3HM aBTopa u 70 ner,
cuuTtas ¢ 1 sHBaps roga, criegyroLLero 3a roqom cMepTn aBTopa.

Ecnv npousBegeHne ObINO cO34aHO HECKOITbKMMM aBTOPaMW, OHO OXPaHSETCH B TEYEHWE BCEW
XM3HW aBTOpa, NEPEXUBLLEIO OPYrMX COaBTOPOB, 1 70 nocrnegyoLwux et nocrne ero CMepTu.

Ha npousBegeHve, 0OOHApO4OBaHHOE AHOHMMHO WM MO MCEBAOHMMOM, CPOK OeNCTBUS
NCKMIOYNTENBHOrO MnpaBa ucTekaeT yepe3 70 net, cumtasg ¢ 1 sAHBapsd, cnegyloLllero 3a rogom ero
npaBoMepHoro obHapopoBaHus. Ecnu B TeyeHme STOrO Cpoka aBTOp MPOU3BEAEHMS PAacKpOEeT CBOH
NNYHOCTE WM €ero NWYHOCTb He OyaeT OcCTaBnATb COMHEHWW, TO OencTByeT obulee npasuIio,
npegycmoTtpenHoe n. 1 cT. 1281 K PO.

Ecnn aBTOop 6bIN penpeccupoBaH, a 3atemM peabunuMTMpoBaH, CPOK OXpaHbl aBTOPCKOrO npasa
HauYMHaeT MWCYUCNATBCA C MOMeEHTa peabunutaumn. Ecnm aBtop pabotan BO Bpemsi Benukon
OTeyecTBEHHOW BOWHbLI WM y4YacTBOBan B HeW, OOWWA CPOK AENCTBUS MWCKIHOYUTENBHOIO NpaBa
yBENUUMBaETCS Ha YeTbIpe roga.

Bce npousBegeHust Hayku, nutepatypbl U UCKYCCTBa, CPOK MPaBOBOW OXpaHbl Ha KOTOpbIE YXe
ncTek, nepexogaT B obwectBeHHoe goctosHue (n. 1 cr. 1282 'K P®). 310 o3HayaeT, 4TO NpousseneHve
fonblle He MONb3yeTcs NMPaBOBOW OXPaHOM U MOXET CBOOOOHO UCMOMb3oBaTbCsA NOObIM nuuom 6e3
nony4vyeHunst 4bero-nubo cornmacus Ha 370 u 6e3 BbiMnaTbl aBTOPCKOro BO3HarpaxgeHus. [lepexop
npousBefeHnsi B OOLLECTBEHHOE [AOCTOSHWE HE O03HayaeT, YTO OXPaHOW He MOoMNb3yHTCA JINYHbIE
HEeMMYLLLECTBEHHbIE MpaBa aBToOpa, TakMe KaK MNpaBO aBTOPCTBA, NPaBO Ha WMS M MpaBO Ha
HENPUKOCHOBEHHOCTb Mpou3BeaeHns. 3T npaBa oOxpaHsioTcs 6eccpodHo. OrpaHuMyeHuio B nnaHe
NMPaBOBOW OXpaHbl NoAexar TOMNbKO MMYLLLECTBEHHbIE NMpaBa aBTopa.

B o6wecTBeHHOE OOCTOsSIHME MepexoasT Kak OoOHapogoBaHHble, Tak U HeobHapOAOBaHHble
npoussedeHunsa. Hopma cr1. 1282 K P® o0 nepexoge HeoOGHapoaoOBaHHOIO MpPOM3BEAEHUS B
00LLEeCTBEHHOE OOCTOSIHME SABMSIETCA HOBOBBEAEHWEM 3aKOHOAATENs, KOTOpoe npeaocTaBnsieT nobomy
YernoBeKy npaBo Ha obOHapodoBaHWe npousBedeHus. OTO MpaBo packpbiBaeT cT. 1268 K Pd. B
COOTBETCTBMU C Hel OOHapogoBaHWe npegnonaraeT OCyLLEeCTBIIEHUE OENCTBUS UMK Jady cornacus Ha
OCyLLEeCTBIEHME [OENCTBMS, KOTOPOE BrepBble AernaeT npousBedeHne AOCTYMHbIM Afs Bceobuiero
cBefeHns nytem ero onybnunkosaHusi, nyornmMyHoro nokasa, nyb6rnnm4yHoro NCNomnHeHunsi, coobLueHuns B agomp
nnu no kabeno Nubo NbbiM ApyrMM cnocobom.

OpHako 3akoHofaTenb yCTaHaBnvBaeT [Ba YCMOBUSA, MpY KOTOpbIX nogobHoe obHapoaoBaHue
cyMTaeTcs NPaBOMEPHbIM:

1) obHapogoBaHvMe NpPOM3BEAEHUS HE OOIDKHO MPOTMBOPEYUTbL BOJIE CaMOro aBTopa, koTopasi
OOMKHa ObiTb ONpedeneHHoO BblpaXeHa B MUCbMEHHOM dhopme. 3TO MOryT ObiTb aBTOPCKME MUCbMA,
OHEBHVIKW, 3aBellaHne u T.n. Ecnn e NMCbMEHHbIE UCTOYHMKN YKa3biBalOT Ha TO, YTO aBTOp eLle npwu
XM3HWM He BbIn cormaceH Ha obHapodoBaHWE, TO Aaxe Npu nepexone NpousseneHnst B 0bLLEeCTBEHHOE
A0CTOAHME nogobHoe NCNob3oBaHMe NPOU3BEAEHNS CHATAETCS HE3AKOHHbIM;

2) B crniyvyae obHapoaoBaHWs NPon3BeAeHNs AOMKHbI BbiTb COBMOAEHDBI TMYHBIE NPpaBa aBTopa.

PaHee TK PCOCP 1964 r. obbaBnsAn npouM3BedeHusi C UCTEKWMM CPOKOM MPaBOBOW OXpaHbl
OOCTOSIHMEM rocygapcTBa M ycTaHaBnvBan OCOOble YCMOBWUS WCMONb30BaHUS TakuxX MPOWU3BEAEHWUN.
OpgHako Takasi HOpMa He nonyyuna pacnpocTpaHeHuss Hu B 3akoHe PO "O6 aBTopckom mnpaBe u
CMEXHbIX npaBax”, HM B Yactu vetBepton K P®O. Ho ctout otmeTuTb, Uto 3akoH PP "O6 aBTOpCKOM
npaBe 1 CMEXHbIX nNpaBax" cogepxan NonoxeHne o ToM, YTo lNpaButenbctBo PO mMormno yctaHaBnuBaTb
crneuunanbHble OTYUCIIEHMS 3a UCMOfMb30BaHWe Ha TeppuTtopun PO npowssegeHun, nepellegwmvx B
obLecTBEHHOE A0CTOsSHME, HO He Bornee 1% OT BbIpy4eHHOro goxoaa. [onyyeHHble 3a NCNonbL30BaHue
npov3BefeHnss CPeAacTBa AOMKHbI OblM NEepeyncnaTbCa B OpraHusauuun, ynpasBnsiiolmne npaBaMmu
aBTOPOB Ha KOMMEKTUBHOW OCHOBE, B aBTOpckMe poHabl 1 T.Nn. OQHaKo MCXoasa M3 NPaKTUKM MPUMEHEHUS
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3aKoHoaaTenbcTBa B 06n1acTM aBTOPCKOrO MpaBa AaHHas HopMa Hocuna AeknapaTuMBHBIA XapakTep U
npakTU4eckn He ucnonb3osanacb. B yacTtb yetBepTyto K PO 31a Hopma He BknioyeHa. B HacTosiwee
BPEMS MPOM3BEAEHNS C UCTEKLUMM CPOKOM OXpaHbl MPU3HaOTCH 00LLECTBEHHLIM AOCTOSAHNEM.

§ 8. I"Iepexop, MMyLeCTBEeHHbIX aBTOPCKUX Mnpas Mo Hacneacrtey

Crtatbsa 1283 'K P® 3akpennsieT NonoXxeHne o0 TOM, YTO UCKITIOUMTENBHOE NPaBo Ha Npou3BeaeHne
nepexoguT no Hacnegctey. B otnnune ot 3akoHa PP "O6 aBTOpcKOM nMpaBe M CMEXHbIX npaBax” 4yacTb
yetBepTasd K PP He cogepXvT ynoMMHaHMsA O Nepexode UMyLLECTBEHHOIO NpaBa aBTopa, 3aMeHss ero
Ha opmMynMpPOBKY "UCKounTenbHoe npaso". B pesynbTate nepexofda Takoro npasa MO Hacneactey
HacnegHVK UKW HacneaHVKM CTaHOBATCHA NpaBoobnagaTtensivM B OTHOLLEHUWM MPOU3BEOEHNs YMepLIero
aBTtopa. OHM MOryT NMo CBOEMY YCMOTPEHWIO MCMOMb30BaTh €ro fobbiM HE NMPOTUBOPEYALLMM 3aKOHY
obpasom. K HacnegHvkam nepexoguT npaBO AaBaTb paspelleHuss ApyrMM fvuaM Ha MCMonb3oBaHue
npousBefeHnsi, NepeLleqLlero no HacneacTsy, OHM MOryT BooOLLE 3anpeTuTb ero UCMnonb3oBaHNE KEM-
nnbo. MWcnonb3oBaHue npousBedeHuss ©0e3 nogobHOro  paspelleHus  CYUTaeTcs  HapyLUEeHUEM
NCKIMIOYNTENBHOIO aBTOPCKOrO npasa.

Mpumep.
BeccmepTtHble npousBegeHus M.A. BynrakoBa - pomanbl "Mactep u Mapraputa" n "benas
reapaus" - cranuM npegmeToMm cyaebHoro pasbupartensCciBa Mexay HacnegHvkamym nuicatens u

nsgartenscTeom "CuHepre". MNMoTomkn BooBbl bynrakoBa cobupanuce otcyaute 6onee 80 Thic. pyb. 3a
HEe3aKOHHOE UCMONb30BaHNE MHTEMSEKTyanbHOro HacrneacTea.

KoHdnvkt mexay BHykamu EneHbl BynrakoBon (My3bl, cTaBlwen npoobpasom Mapraputbl) u
n3gaTenbCTBOM BO3HMK MOCHE TOro, Kak camble M3BECTHbIE MPOW3BEAEHMS MMCaTeENs BbIWN B CEPUU
"HoBasa wkonbHas 6ubnuoteka". MagaTenbCTBO HECKOMbKO MNpexaeBpeMeHHo cournio "MacTtepa wm
MaprapuTty" n "Benyiwo reapamio” obLIECTBEHHBIM OOCTOSHMEM M onybrnukoBano oba pomaHa 6e3
cornacus HacrnegHUKOoB.

PomaH "Mactep n Mapraputa" 6bin Bnepsble HanedaTtaH nocne cmept M.A. Bynrakosa B 1967 .,
"Benas reapgusa” - B 1973 r., @ OQHOMMEHHbIV CEKTakmnb no aton neece "Oun TypbuHbix" 6bin nocTaeneH
nuwb B 1989 r. CnegoBaTtenbHo, NpaBa Ha UX MCMONb30BaHUE ellle MHOrMe rodbl ByayT npyHagnexartb
cemMbe nuteparopa.

MockonbKy 4OOPOBOSLHO BbIMMATUTL KOMMEHCALMIO 32 HApYyLLUEHNE aBTOPCKUX MpaB n3gaTenbsCTBO
OTKa3anocb, HacrnegHMkM obpaTnuck C NCKOM B YepTaHOBCKMIN CyA CTONWLbI U TPEDYIOT KOMNEHcaUMio B
pa3smepe 1000 MUHUManbHbIX 3apnnart <7>.

<7> WNutennektyanbHasa cobctBeHHocTb. 2000. N 1.

Bce Bompochbl, KacawwuMecs  HacrnegCTBEHHbIX  MPABOOTHOLUEHWW,  perfamMeHTUpPOBaHbI
nonoxeHnsmmn Yactu tpetben 'K PO. ABTOpckoe Npon3BeaeHne MOXET NepenTu K HacreaHnkam Kak rno
3aBeLLaHunio, Tak (B Criydae ero OTCyTCTBMSA) M MO 3aKOHY.

B kavectBe HacnegHWkKoB MOTYT BbICTyMaTb Kak (M3nyeckue, Tak U opuanyeckne nuua nmbo
du3nyeckme 1 puagnyeckne nuua ogHoBpemeHHo. B cnyyae coctaBneHus 3aBellaHusi B OTHOLLEHWUU
npousBefeHns HacnegogarteneM He MMEET 3HayeHUs, COCTOUT NN HaCnegHUK C HUM B POACTBEHHbIX
OTHoweHusAX. B cnyyae ecnu 3aBelyaHye He ObINIO COCTaBNEHO, TO BCTYNAOT B AEWACTBME HOPMbI CT. CT.
1142 - 1148 TK P® (HacrnegoBaHMe MO 3aKOHy), KOTOpble MNPegoCTaBMfsOT MpaBO Ha MNofyveHue
npou3BegeHnss Mo Hacneactsy Onuskum M JanbHMM  POACTBEHHMKaM  yMepLuero  asTopa.
MepBooyepeaHbIM MPaBOM Ha MOSTyYEHME WCKIYUTENBHBIX MNpPaB B OTHOLUEHMU MPOU3BEAEHMS
nonb3yrTca 6nnskne poaCcTBEHHUKM aBTOpa, NO4 KOTOPLIMU NMOHMMAIOT Cynpyra, ero oeTen n poguTtenem
aBTopa. W TOnMbkO B cnyyae wux OTCYTCTBMS MNpaBO Ha MNPOM3BEAEHUE MepexoauT K Opyrvm
pPOACTBEHHMKaM B MOpsifKe O4epeqHOCTU, YCTAHOBMEHHOW 3aKOHOM.

Ecnu B cnyvae cmepTn aBTopa Npou3BefeHnst HET HAaCIEe4HUKOB HU MO 3aKOHY, HM MO 3aBeLLaHuio
(Hanpymep, B cryvyae MOSIHOrO OTCYTCTBUSI POACTBEHHMKOB y aBTopa JiMbO nuweHus WX npasa
HacrnegoBaTb MO 3aBeLLaHuio), TO UCKITHYMTENBHOE MPaBO Ha NPOM3BEAEHUE MEPEXOAUT K rocyaapcTBy
(cT. 1151 TK P®).

pakgaHcKoe 3akoHOAAaTEeNbCTBO YCTaHaBNUBaET MpaBuIlo, B COOTBETCTBUM C KOTOPbIM MO
HacnegcTBy MOryT MEPenTU TONMbKO MMYLLECTBO, MMYLLECTBEHHble MnpaBa M 00S3aHHOCTM yMepLuero
aBTopa. B cBs3M ¢ 3TMM MOXHO yTBepXaaTb, YTO MO HACMEeACTBY NEPEXOAAT Kak caMO Npov3BedeHune,
TaK M UMEBLUMECS B CBA3WN C HMM NpaBa M 00A3aHHOCTM, CyLLeCTBOBaBLUME HA MOMEHT CMEpPTU aBTopa,
Hanpumep NpaBo Ha Nofy4eHne aBTopckoro roHopapa. OgHako, kak otmevaeT B.H. MaBpunos, npaBo Ha
nony4vyeHne aBTOPCKOro roHopapa, Tak e Kak M gpyrve BbinnaTbl, HA KOTOPbIE€ MPU XWU3HW MMEN MpaBo
aBTOp, MNpU3HAEeTCs CpPeaCTBOM K CyLleCTBOBaHWIO, U MepBooYepegHOe MpaBO Ha €ero norny4vyeHue
NPUHAANEXUT MNPOXMBABLUMM COBMECTHO C yMEpLUM YfeHam €ero CceMmbl, a TakKke ero
HeTPyaoCnocobHbIM VXKAMBEHLLAM HE3aBUCMMO OT TOrO, NPOXMBANM Jin OHW COBMECTHO C YMEpPLUUM UMK
OTOEenbHO oT Hero. [Nprnyem TpebGoBaHWs O BbIMfaTe aBTOPCKOrO roHopapa MpeabsBAsAlTCA nuuam, y
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KOTOpPbIX MMenacb 00S3aHHOCTb Meped aBTOPOM B TEYEHME YETbIPEX MeCSIeB CO [OHS OTKPbITUS
HacneacTea.

B cnyyae oOTCyTCTBUSI BbILENEPEYUCTIEHHBIX JIML, WNW  HENPeabsBMAEHUS 3TUMU  NMLAMM
TpeboBaHM O BbINfATe€ YKa3aHHbIX CyMM B YCTaHOBMEHHbIA CPOK, COOTBETCTBYKOLIME CYyMMbI
BKJTHOYAOTCA B COCTAB HAcreacTBa U HacneayTCs Ha 06Lwmux ocHoBaHusAx (cT. 1183 TK Pd) <8>,

<8> laBpunos B.H. HacnegosaHne no HoBomy poccuinckomy 3akoHogatenbctsy. M.: ML 'YK
Poccuun, 2002. C. 18.

JInyHble HeumylLeCTBEHHbIE MpaBa aBToOpa, TakMe Kak MpaBO Ha MMs, MpaBO aBTOPCTBA, He
nognexarT nepefadye HacrnegHUKaMm, Tak Kak CHYMTaeTCs, YTO OHM TECHO CBSI3aHbl C IMYHOCTBIO aBTopa U
HeoTgoenumbl OT Hee. OpHako, kak oTmedaeT B.H. laBpunoB, no HacneacTBy MOryT MNeEpexXopuTb
HEKOTOpPbIE HEVMMYLLLECTBEHHbIE MpPaBa, He CBSA3aHHbIE C NIMYHOCTLIO Hacregodarternsi, HO KOTopble, Kak
npaBuo, HeobXo4MMbI AN peanu3auum CBA3aHHbIX C HUMW MMYLLECTBEHHBIX NMpaB. OH Takke oTMevart,
YTO cornacHo cT. cT. 15, 27 n 29 3akoHa P® "O6 aBTOpCcKOM NpaBe M CMeXHbIX NpaBax” K HacregHMKam
nepexoguno npaBO Ha oOnyOnvMKoBaHWE NpPOU3BEOEHUsl, KOTOPOEe MNpW KU3HW aBTopa He Obio
ony6MKOBaHO, a Takke MpaBo Ha OXpaHy (3aluTy) NpaB aBTopcTBa <9>.

<9> Tam xe. C. 20.

AHanu3z vactn detBepton K P® nossonsieT coenatb BbIBOA O TOM, YTO MONOXEHUS
BbllLeyKa3aHHbIX cTaten 3akoHa P® "OO aBTOopckomM MpaBe U CMEXHbIX npaBax” Obinv BKIHOYEHbI
3akoHogartenem B K P®. Tak, cornacHo n. 3 cT. 1268 'K P® nponseeneHne, He obHapogoBaHHOE npu
XXWN3HM aBTOpa, MOXeT OblTb 0OHApPOAOBAHO MOCIe ero CMePTU NULOM, 00NagalWmMM UCKTHOUYNTENBHBLIM
NpaBOM Ha npou3BegeHue, Mpu YCroBuMM, ecnn oBHapogoBaHME He MNpPOTMBOpPEYMT BOJfle aBTopa
Nnpon3BedeHNsl, ONpeaeneHHO BbIPAXXEHHONW WM B NUCbMEHHOW dopMe B 3aBellaHun, M1McbMax,
AHeBHMKax u T.n. Npuvyem npaBo Ha OOHapogoOBaHME BKOYAET Kak Te MPOuM3BeOeHus, KOoTopble Ha
MOMEHT CMEpPTU OXPaHSIIOTCS aBTOPCKMM MpPaBOM, TaK W Te, KOTOpble Mepewnn B obLecTBEHHOe
goctosHue (n. 3 cT. 1282 K P®), yto B HacTosiLee BpeMs SABMNSETCS HOBOBBEAEHMEM 3aKOHOoAATErs.
Ecnn nponsBegeHne Obino o6HapogoOBaHO HacnedHWKamn BOMPEKM BOMe YMepLIero aBTopa, OHU He
CTaHoBATCA Nybnukatopamu (4TO MMEET MeCTO Npy NPaBoMepPHOM 0B6HapPOA0BaHNM), N HUKAKNX CMEXHbIX
MpaB y HMX B 3TOM Cly4ae He BO3HMKaeT.

Cpok OxpaHbl aBTOPCKOro npaBa y HacnegHWKOB COCTaBMNAET B OTNn4YMe OT aBTopa Bcero 70 ner.
OpQHako McuYncneHne 3Toro cpoka NPOMCXOANT MO-pasHoOMY .

CornacHo n. 1 c1. 1281 TK P® 70-neTtHuii CpoK HaudmHaeT mcumcnatbea ¢ 1 gHBapsa roga,
cnepgyoLLero 3a rogoM cMepTtu aBTopa. Ecnu npoussegeHne Obino co3gaHo B COABTOPCTBE, HACNEOHNKN
HauYMHAaKT OTCYET CpoKa TOJIbKO MOCe CMePTU NOCINEeQHEro U3 COaBTOPOB C 1 AHBaps roga, criefyoLlero
3a rogoM ero CMepTHu.

MckniounTenbHoe nNpaBo Ha NpousBedeHne, KOTopoe Obio 0OHapogoBaHO HacnegHMKamu nocre
CMepTu aBTopa, AencTByeT B TeyeHue 70 net mocrne npaBoMEpHOro obHapoAOBaHWS MPOU3BELEHUS.
[Mpuyem oTcHET HaYMHaeTcH ¢ 1 SsHBaps roga, CriegyoLlero 3a roqoM ero obHapogoBaHWs, NPy YCIoBUK,
4YTO NponsBegeHme 6bino obHapogoBaHo B TedeHue 70 neT nocne cmepTun aBTopa. B npoTtneBHOM criyyae
npumeHeHnto noanexur cr. 1282 'K PO.

Hekotopble yyeHble, B yacTHocTn O.A. Py3akoBa, cuMTaloT, YTO HaAcnegHvkam efBa fv MOXEeT
nepexoguTb NPaBO Ha OT3bIB MPOU3BEAEHMS, KOTOPOE BXOAUT B COCTaB NpaBa Ha obHapogoBaHue, XOTs
npPsSMOro 3anpeta B 3aKoHOAATenbCTBE HET. Ecnmn aBTOpOM npu XM3HM peanu3oBaHO MNpaBO Ha
06HapogoBaHue, TO HACNEOHVKN He YNPaBOMOYEHbI peanv3oBaTbk NpaBo Ha OT3biB <10>.

<10> PysakoBa O.A. KommeHTapuii kK yetBepTon YacTtu [paxgaHckoro kogekca P®. M.: Ok3ameH,
2007. C. 257.

B cnyyae cmepTn penpeccupoBaHHOrO aBTopa, KOTOpbI Obll peabunutMpoBaH MOCMEPTHO,
TedyeHne 70-neTHero cpoka OXpaHbl WCKITHYUTENBHOrO MpaBa Ha MpoOu3BedEeHVMEe Y HacregHUKOB
ucyncngaeTcsa ¢ 1 sHBaps roga, criegyoLero 3a rogom peabunurauumn astopa Nnpon3BeaeHuns.

HeogHo3HayHO peluaeTcs BOMNPOC O TOM, Kakum cnocobom crieqyeT NpUHMMaTh UCKITYUTENbHOE
aBTOPCKOE NpaBO B Ka4eCTBe Hacnencrea.

B cooTBeTCcTBUM C HOpMamu HacrneacTBEHHOrO MpaBa MPUHATME HacNeacTBa OCYLLECTBNAETCA
AByMsi cnocobamu:

1) nytem nogaynM B HOTapuasnbHYK KOHTOPY MO MECTy OTKPbITUA HacrneacTBa 3asiBNeHus O
NPUHATMM HacneacTea NMnbo 3asBneHns o Bbigade CBUAETENbLCTBA O NpaBe Ha HaCneaCcTBo;

2) nyTem haKkTM4ECKOro BCTYMMEHUS BO BadeHWe U yrnpaBneHne HacneqCcTBEHHbIM NMYLLIECTBOM.
3T0T cnocob HaxoAuT BbIpaXXeHWEe B PasfiMYHbIX aKTMBHbLIX OEWCTBUSAX, KOTOpble HanpaBlieHbl Ha
COXpaHeHve HacnencTtsa, ero vcnonb3oBaHue. B yactHoctn, A.A. PybaHoB oTMe4vaeT, 4To B AaHHOM
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cryyae HacnegHuK OTHOCUTCSI K HAcNeACTBEHHOMY MMYLLECTBY, Kak K CBOEMY COOCTBEHHOMY, U TEM
caMbIM MNPOSIBMSIET HaMepeHne NpMobpecTn HacneacTeo <11>,

<11> PybaHoB A.A. lNpaBo HacnepoBaHus / lNMog peg. M.M. CnasuHa. M.: MockoBckuin pabouni,
1978. C. 21.

B HacneacTteeHHOM npase ob6a cnocoba NpMHATMA HacneacTBa abcontoTHO paBHO3HaYHbI. OaHako
HeKoTopble CneuManncTbl CYMTaKT HenpuemneMbiM MPUMEHEHUE K WCKMIOYUTENbHOMY aBTOPCKOMY
npaBy BTOPOr0 W3MOXEHHOro crnocoba npuHATMA Hacneactea. Hanpumep, B.H. MaBpunos cuutaet
CMTyauuto C aBTOPCKMM MpPaBOM MCKIlOYeHVMeM u3 obuwlero npaswna, nonaras, 4TO B Cry4ae
HacrnegoBaHWUsA aBTOPCKOrO NpaBa HacNedHUK AOMKeH A0 WcTeyeHus 6 MecsueB CO AHA OTKPbITUA
HacrneacTea nogatb HOTapuycy 3asiBlieHne O MpuHATUM Hacneactesa. M gpyrum cnocobom Takoe
HacneacTBo NpUHATL Henb3d <12>. [pyrne (Hanpumep, O.A. PysakoBa) cyMTaloT NpUMeEHeHne BTOPOro
cnocoba npuHATMA HacneacTsa (T.e. PakTYeckoe BCTYNNeHWe B HAacneacTBO) BNOMHE AONYCTUMbIM.

<12> laepunos B.H. HacnegosaHue no HoBOMY poccumrckomy 3akoHogaTensctsy. M.: UML, 'YK
Poccun, 2002. C. 51.

OHKM oTMEeYaloT, YTO NOATBEPXKAEHMEM (PAKTUHECKOrO BCTYMNIEHNSI BO BriageHNe HacneaCTBEHHbIM
MUMYLLIECTBOM B OTHOLLEHMW aBTOPCKOro npasa MOryT BbICTyNaTb NPUHATME MaTepuaribHbiX HOCUTENEN, B
KOTOpbIX Bblpa)KeHbl Npou3BedeHus (PYKOMMCW, KapTWHblI U T.4.), yBEOOMIIEHME MOMfb30BaTenen o
npaBonpeemMmcTBe, yBe4OMIeHne 0OLLEeCTBEHHON opraHm3aumu, roe coctosan ymepwwuii (PAO v gp.) <13>.

<13> PyaakoBa O.A. KommeHTapui k yetBepTon yacTtu [paxgaHckoro kogekca P®. M.: Ok3ameH,
2007. C. 258.

He meHee nHTepecHbIM NpeaCcTaBnsieTCs BOMPOC O NEPEXOAEe UCKITHYMUTENbHBLIX MpaB Ha 0ObeKTbI
CMEXHOro npaea Mo HacnegctBy. Yacte yetBeptas K P® cogepxuT pag craten, NOCBSILLEHHbIX
AaHHOMYy Bornpocy. AHanm3 HopMm 4Yactu yetBepton K PP nmo3Bonser npunty K BbIBOQY O TOM, 4TO
CMEeXHOe MpaBoO, TaK e Kak U aBTOPCKOE MNpaBo, MOXET MeperTn Mo Hacnenctsy. Tak, MpaBO Ha
NCMOMHEHNE OXPaHAETCS Y HaCcneaHWKOB MO TEM XXe CaMbliM NpaBunam, 4YTo M y aBTopa Npov3BedeHus
(ct. 1318 TK P®). OgHako nn4YHblE HEMMYLLECTBEHHbIE MpaBa aBTOpa CMEXHOrO MpaBa OXpPaHsATCs
6eccpoyHo (n. 1 c1. 1316 TK P®). NcnonHuTtens Bnpaee B NOpsiAke, NPeAyCMOTPEHHOM 1S Ha3HAYEHUS
NCMOMHMTENS 3aBellaHud, ykasaTb JULO, Ha KOTOPOEe OH BO3MaraeT OXpaHy CBOEro MMEHW MU
HENPUKOCHOBEHHOCTU WCMOMHEHUss Mocne CBOen CMepTu. Takoe nuuo OCYLLEeCTBRseT AaHHble
MOMHOMOYNSA MOXM3HEHHO. [lpyM OTCYTCTBMM TaKMX YyKasaHUA WM B Clydae OTKa3a Ha3Ha4YeHHOro
NCMOMHMUTENEM NMLA OT OCYLLECTBIIEHUSA COOTBETCTBYIOLLMX MOSTHOMOYMI, a Takke Nocfe CMepTu 3T0ro
nuua oxpaHa MMEHW UCMOMHWTENS U HEMPUKOCHOBEHHOCTU  UCMOJTHEHMSI  OCYLLECTBMSIETCA
HacrnegHvkamm, X NPaBoMpeeMHNKamMun N ApyrumMm 3aMHTepecoBaHHbiMy nivuamu (n. 2 c1. 1316 K PO).

WckntounTtenbHoe npaso Ha ¢oHorpammy gerctsyeT B TeveHue 50 net. TedeHue 3TOro cpoka
HaunHaeTca ¢ 1 AHBapsA roga, CrnegyroLllero 3a rogom, B KOTOpoM Obinia OCyLlecTBMEeHa 3anvcb UIu
doHorpamma Obina o6HapogoBaHa, Npy ycnoBun, 4to poHorpamma 6bina obHapogoBaHa B TeveHne 50
neT nocrie OCyLLLeCTBINEHMS 3anucuy.

UcknountensHoe mpaBo Ha ¢poHorpamMmy nepexoaut Mo HacrneAacTBy, HO TOMbKO B mpegenax
OCTaBLUENCS YacCTU CpPOKa OXpaHbl, T.e. HayaBLUMN CBOE TEYEHME elle MNpPU XKU3HU NPOU3BOAUTENS
(oHOrpamMmbl CPOK MPOAOIMKAET TEYEHME M MOCMe €ro CMEepTU, 3aKaH4MBasCb yXe Yy HaCnegHUKOB.
lMocne ucTeveHust cpoka OxpaHbl OHOrpaMma nepexoauT B OOLLECTBEHHOE [OOCTOsiHME. Takue xe
npasuna AeyCTBYIOT M B OTHOLLEHUW UCKITHYNTENBHOMO NpaBa Ha CoobLLeHVe paano- unm Tenenepegaydv
(n. 2 ct. 1331 TK P®).

B mpegenax octaBLuerocs cpoka B NOpsiAKe HacnegCTBEHHOrO NMPaBONPEEMCTBA UCKITHYNTENBHOE
npaso nybnukatopa Ha npou3BegeHne nepexoaunT K HacriegHukam (cT. 1338 MK PO).

Maea 2. ABTOPCKUWA OIOBOP
§ 1. oroBopbl B aBTOPCKOM NpaBse

WckntountensHoe aBTOPCKOE MpaBO, BO3HUKLIEE Y aBTOpa C MOMEHTa CO34aHus Mpou3BeneHus,
MOXeT nepegasatbcs Apyrm nuuam. OCHOBaHMEM, KOTOpPOE Cpeau Mpoyux npegycMaTpvBaeT Takom
nepexop, sBMsieTcsi 4OroBop.

B paHee gencrtBoBaBweM 3akoHe PP "O6 aBTOPCKOM MpaBe U CMEXHbIX NpaBax" NPUMEHUTENTbHO
K OTHOLLUEHUSAM MO nepegade UCKIIYUTENBHOrO aBTOPCKOro npaBa MCMOosb30Barics TEPMUH "aBTOPCKUIA
goroeop". HblHe gencTBylollee 3akoHOOATeNbCTBO M3MEHWUIO MNOAXOA4 K [AOrOBOPHBIM OTHOLLEHUSM,
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OTKa3aBLUWCb OT paHee OENCTBYIOLLEN NPABOBOW KOHCTPYKUMU M KapAWHanbHO U3MEHMB OMNpederneHue
[ OroBOPOB.

B HacTosLlee BpemMs OTHOLLEHNST MEXAY aBTOpaMu Npou3BeeHN UM OOBEKTOB CMEXHbIX NpaB U
nonb3oBaTensiMM CO30aHHbLIX PEe3ynbTaTOB WHTENNEKTyanbHOW AEeATENbHOCTU PerynvpyroTcs AByMsi
B/AaMKN OOrOBOPOB:

1) 4OroBopoM 06 OTYY>KOEHUM UCKIIOYNTENBHOIO aBTOPCKOTO (UM CMEXHOr0) Npaea;

2) [OroBOpOM O MpefoCTaBfeHUV MNpaBa MOMb30BAHUS WCKTHOYUTENbHBIM aBTOPCKM MPaBOM
(MVMLLEH3NOHHBIN JOrOBOP).

OTM 40roBOpbI NCMOMb3YIOTCS HE TONIbKO B aBTOPCKOM MpaBe, HO U B OTHOLLUEHUN OPYTNX OOBbEKTOB
WHTENNEeKTyanbHOW COGCTBEHHOCTM.

B cBsi3n ¢ 0TMEHON NpeablayLLero HOpMaTMBHOMO akTa B 0611acTu OXxpaHbl aBTOPCKUX NPaB BaXKHOE
3Ha4YeHNEe UMEET BOMPOC O TOM, NMPUMEHSIIOTCS JIN MOSNOXKEHUSA O JOrOBOpax, NPeAyCMOTPEHHbIE B YacTu
yetBepTon K PP, kK goroBopam, 3aKkniO4YeHHbIM 40 €ro NPUHATUS.

OtBeT Ha aTOoT BOMpoc cogepxutcas B O3 "O BBegeHUM B OENCTBME YacTU YeTBEPTON
MpaxxgaHckoro kogekca Poccuiickon ®epgepaummn”. B cT. 7 HazBaHHOro ®3 oTMeYaeTcs, YTO HOPMbI 4YacTu
yetBepTon K PP o nopsagke 3akntoveHuss U1 hopMe [OroBOpOB, a Takke 00 WX rocyaapCTBEHHOW
perncrTpaumm NpUMEeHSIITCA K TeM JOroBopaM, KOTopble ObIN 3aKmtoveHbl MOCne BBeAEHUS B AENCTBME
yacTtu yetBepTon K PO. Takum o6pa3om, HOpMbI, KacaroLMecsi AOrOBOPHbLIX OTHOLLEHWUA, B TOM YNCIIE U
B aBTOPCKOM MnpaBe, He UMEeIOT 0BpaTHOM CUrbl.

HopMmbl, KOTOpble KacalTCs OCHOBaHWIM, MOCHEACTBMA M MNopsgka 3aKioYeHUs OOroBOpOB B
aBTOPCKOM MpaBe, KoTopble obsi3aTenbHbl Afsi CTOPOH AOroBopa, MPUMMEHSIIOTCS KO BCEM [AOroBopam,
NpoOOIKaloLWMM AencTBoBaTb Ha MOMeHT BBeadeHusa K PP B gericteBue. B gaHHOM criyyae He umeet
3Ha4eHus1, ObINIM N OOroBOpPbI 3aKMN4YeHbl NOCe BBEAEHUSI B JENCTBUE HOBbIX HOPM UITM paHee 3TOoro
cpoka.

HoBble HOpMbl 06 OTBETCTBEHHOCTU 3a HapyLLUEHUE OrOBOPHOrO 00A3aTeNbCTBA NPUMEHSIOTCS K
Jorosopam, Kotopble 6biny 3akmtodeHbl nocre 1 sHeapd 2008 r., 3a MCKMOYEHMEM CcrnydaeB, korga B
J0roBopax, 3aKmYeHHbIX paHee 3TOro cpoka, npegycMaTpvBanach MHast OTBETCTBEHHOCTb (4. 2 ¢T. 8 O3
"O BBEOEHWM B AenCTBME YacTu YeTBepTon [paxaaHckoro kogekca Poccuinckon ®egepauun”).

Tak kak BbllLENepeYnCrnieHHble [OOroBOpbl OTHOCATCA K [paXk4aHCKO-MPaBOBbIM, Ha HUX
pacnpocTpaHsaTCcsa 06LWumne npasua, KacalLwmecs rpakgaaHckux oroBopoB B Lernom (ct. cr. 307 - 453
MK P®). Tak, B COOTBETCTBMM C MPUHLUNOM CBOGOAbLI JOrOBOpa HUKTO HE MOXET 3acTaBuTb aBTopa
nepefaTtb CBOE MCKIHOYMTENBHOE MPAaBO Ha Npou3BeAeHMEe. ABTOP BCTYMaeT B JOTOBOPHbIE OTHOLLEHUS
cBoey Bonew u B cBoem uHTepece (n. 2 ct. 1 TK P®). OH camoCTosATENBHO peluaeT, C KeEM M Kakow
O0roBop OyAeT 3akIoYeH, Kakne ycroBusi OyayT B HEMO BKITHOYEHbI.

HecoBeplueHHONETHME aBTOpPbl MOIYT CaMOCTOATENbHO 3akni4unMTe nobor gorosop, roe B
KadyecTBe npeameTa BbICTyNaeT aBTOPCKOE MPOU3BEAEHME UM UMYLLECTBEHHbIE aBTOpCcKMe npaa. OHu
MOTyT CaMOCTOSITENIbHO MCNOJSIb30BaTb aBTOPCKOE BO3HarpaxgeHve. 3a ManoneTHux 1 HegeecrnocobHbIX
rpakgaH JOroBOp 3aK/4aloT 3aKOHHbIE NpeacTaBUTeNun.

B cootBeTcTBUM cO cT. 138 K P® ncnonb3oBaHme pe3ynbTaToB UHTENEKTYaNnbHON AEATENbHOCTM
MOXET OCYLLECTBMSATbCSA TPETbMMM JiMUAMKM TONBbKO C corfacus npaBoobnagatens. [loatomy noboe
NCNonb3oBaHNe npoussedeHns 6e3 3akoyYeHnss ¢ aBTOPOM [OroBopa B OTHOLUEHMM MPOU3BEAEHUSI
SIBNSAETCA HE3aKOHHbIM W MOpOoXAaeT MpaBoOBble MOCNEACTBUMS B BuAe rpaxgaHCKO-NpaBOBOW,
a4MVHUCTPaTUBHOW MW YFOSTIOBHOW OTBETCTBEHHOCTU.

B kauectBe npegmeTa 060MX Ha3BaHHbIX AOrOBOPOB BbIAENAKT TO MCKITYUTENBHOE NMPaBO Ha
npousBefeHne, KOToOpoe aBToOp XO4YeT nepedatb NO SOTOBOPY.

§ 2. [loroBop Ha OTYy>KOEHME UCKITIOYUTENTBHOIO NpaBa
Ha npounsseaeHve

Cratba 1285 K P®, npegycmatpuBalowlasi OaHHbI Bug [OOroBopa, SIBMSIETCS HOBOW AnNs
aBTOpckoro npaea. PaHee penictBoBaBwnii 3akoH PO "O6 aBTOpPCKOM MpaBe M CMEXHbIX npaBax” He
npegycmatpuBan Takov pasHOBUOHOCTM aBTOPCKMX OOrOBOPOB. B Gonbluen cteneHn sta pasHOBUOHOCTb
rpaxgaHckoro poroeopa Obina npucywa nateHTHoMy npaBy. OpHako MHEHMS O BO3MOXHOCTU
NMPYMEHEHNS YKa3aHHOrO BuAa [OrOBOPOB B aBTOPCKOM MpaBe BbICKa3biBanuMCb ele 3agonro 4o
nosiBrneHnsi NogobHbIX HOPM B aBTOPCKOM MpaBe.

Mo poroBopy 06 OTYYXOEHWM MWCKNIOYUTENBHOIO MpaBa oOfHa CTopoHa (npaBoobnagartens)
nepegaet unu obasyetcd nepegaTtb MNpUHAAnexawee €en WCKITYUTENbHOE MpaBO Ha aBTOPCKOe
npoussefeHne B MOSTHOM obbeme Apyron CTopoHe (mpuobpeTartento).

HaHHbIl BUO goroBopa MOXET ObiTb Kak peanbHbIM, Tak U KOHCEHCyarbHbIM. KoHCeHCyanbHbIN
OOroBOp Ha4yMHaeT OEeNCTBOBATb C MOMEHTA €ro 3aKIYeHnsi, peanbHbI TPebyeT eLle 1 CoBepLUEHUS CO
CTOPOHbl NWUa, nNepeaarollero npaea, OMpeaereHHbiX AOeWCTBUIN, Hanpumep Mo nepegade
mMaTepuanbHOro HocuTensi npov3BegeHusd. B kavectBe npaBoobGnagatens v npuobpetatend MoryT
BbICTyNaTtb Kak ou3nyeckme, Tak u ropuguyeckue nuiua.
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[nsa gaHHoro goroBopa 3akoOHOM MpeaycMoTpeHa nucbMeHHast gopma. B cnydae HecobniogeHus
3TOr0 npaBuna [JOroBOpP CYWUTAETCS HEOEWCTBUTENbHBIM W HE MOpPOXAAeT HUKAKMX MPaBOBbIX
NocneacTBUi, a MMYLLECTBEHHOE MpaBoO, SBNAKLLEECs NpegMeToM Takoro [OoroBopa, ocTaeTcs Y
nepBOHaYarnbLHOro NpaBoobragaTensi u He cYNTaeTCHa NepegaHHbIM No AOroBOpY.

HaHHbIA  JoroBop npeanonaraeTtcs BO3ME34HbIM, €CnuM B COOEepXaHun [oroBopa He
npegycmatpmBaeTcs WHoe. BoamesgHocTb O3HadaeT ynnaTty npuobpetatenem npeaycMOTPEHHOro
JOroBOpPOM BO3HarpaxaeHus. Ecnu umyuiectBeHHoe npaBo nepegaercs Ha 6e3B03Me3gHON OCHOBE, 3TO
OOIMKHO ObITb NMPsIMO OTpaXkeHO B goroBope. Yaule Bcero nogobHas cuTyaumsi BCTpeYyaeTcsl B Criyyae
odhopMreHns JoroBopa Mexay usndeckumn nuuamun (rpaxgaHamu), a uenb npuobpeTeHus npaea He
npegnonaraet nssneveHne npuboiny. CywecTBEHHbIMW YCITOBUAMM JAHHOIMO BMAa LOroBopa SABNSATCA
npegMeT (T.e. OXpaHAeMOe MpaBO, KOTOpPOe MNepefaeTcsi) U pa3mMep BO3HaArpaxaeHwsi, ecnu OoroBop
BO3ME3HbIN. DTN YCIOBUS CUATAIOTCA CYLLLECTBEHHBIMU 4151 JAHHOIO Buaa A0roBOpa, NO3TOMY CTOPOHBI,
yyacTBylOLME B 3aKMOYEHUN O0rOBOpa, AOKHbI MPUATM B OTHOLUEHWMU AaHHbLIX YCIOBUA K B3aUMHOMY
cornaweHuto. B cnyyae ecnu ycnoeusi o Bo3HarpaxkgeHum B 4OroBope OTCYTCTBYIOT, JOTOBOP CHUTAETCS
He3akmo4YeHHbIM. [py aToM NpegycmoTpeHHble cT. 424 K PO npaBuna onpegeneHvs LeHbl 4oroBopa B
OaHHOM CIy4ae He NMPUMEHSoTCS.

OT4uyXOEHMEe WCKIOYUTENBHOMO MpaBa O3HaYaeT, YTO UMYLLECTBEHHblE MpaBa Ha aBTOPCKOE
npoussefeHve nepefaoTcs B NofHoM obbeme npuobpeTaTento u y caMoro aBTopa He COXPaHSTCS.
OpgHako aBTOp NPOM3BELEHUSA COXpaHSeT 3a cobol BCe JIMYHBbIE HEUMYLLECTBEHHblE MpaBa.
MpuobpeTtatenb BMpaBe kak MONb30BaTbCA MPUOOPETEHHBIM MNPaBOM CaMOCTOSITENIbHO, TakK U
nepegasaTb 3TO NPaBoO APYrMM fiMuam No JIMUEH3MOHHOMY JOroBOpY.

AbconoTHOEe MpaBo npuobpeTaTensd MOXET ObiTb OFPaHUYEHO FMLEH3MOHHBIMK [LOroBOpamMu,
KOTOpble ObINMM paHee BbiA4aHbl APYMM NMuam nepeoHavarnbHbIM NpaBoobnagarenem unm BnocreacTemm
camMuM npuobpeTartenem MMyLLECTBEHHOIO Npasa.

CopgepxaHvne goroBopa COCTaBASAKT NpaBa U 0BA3aHHOCTU, KOTopble OepyT Ha cebs y4acTHUKK
OOrOBOPHbIX OTHOLWEHMN. CTOPOHBI CAMOCTOATENBHO ONPEAENSOT BCE YCMOBUA, KOTOPbIE AOMKHbI ObITh
BKJTHOUEHbI B JOroBOp. B aTOM criyyae oHu siBNS0TCA 00a3aTernbHbIMU 415 CTOPOH MO JOroBOpY.

B cnyyae ecnv npousseneHvie NpUHaANEXUT HE OOHOMY, @ HECKOJIbKMM aBTopaMm, TO cornacue Ha
3aKYeHne OoroBopa 00 OTYYXOEHUW MMYLLECTBEHHOrO MpaBa Ha MPOW3BEAEHUE AOMMKHbI AaTb BCe
aBTopbl. Ecnn xota 6bl OOWH M3 HUX HE COrnaceH, TO nepefada UCKMIYUTENbHOro npaBa cyuTaeTcs
Henpown3BegeHHOMN.

Mpunmep.

Tpwn yyactHuka rpynnel "KuHO" nepefanu KynbTypHO-OOCYroBoMy UeHTpy "lM" ucknioumTenbHble
npaBa MCMNOSTHUTENEN Ha MCNOMb30BaHME pe3ynbTaToB TBOpYECTBA AaHHON rpynnbl. "T1" obpaTtuncs B cyg
¢ uckom k 3A0 "M" B cBSI3M C TEM, YTO OTBETUMK 63 paspelleHnsi NPOM3BEN U peann3oBars 3K3eMnisipbl
¢oHOrpamMmmbl C UCMOITHEHWEM NPOU3BEAEHUN yKka3aHHOW rpymnnbl. OgHAKO BbISCHUIOCh, YTO YETBEPTLIN
yyacTHuK rpynnbl - B. Llon - cBoux npaB uCNOMHMTENST HUKOMY HE nepegaBari, He nepejaBanu ux u
HacnegHvkun B. Llos. MNpu ykasaHHbIX 06CTOATENBCTBAX KacCauMOHHAs MHCTaHUMS caenana BbiBog, YTO
UCTEL, HEe MOMYYUS UCKIMKYNTENBHBIX MPaB U HEe MOXEeT TpeboBaTh MX 3awmThl <14>.

<14> Xoxsnos B.A. ABTopcKkoe npaBo: 3akoHO4aTeNNbLCTBO, Teopus, npaktuka. M.: Nopogeu, 2008.

§ 3. JIVLEeH3MOoHHBIN JOroBOp Ha NpeaocTaBeHne npaea
Ha MCMNOoNb30BaHNE NPOU3BEAEHMS

B cootBetctBUM co cT. 1286 K P® no nmueHsMoHHOMY [OroBOpYy OAHa CTOpoHa (nuueHaunap)
npeaocTaBnseT unu obs3yetcs NpefocTaBUTb APYrol CTOPOHe (NMUuEeH3WaTy) NpaBo WCMOJb30BaHMs
3TOro NPOU3BEAEHMS B YCTAHOBMEHHbBIX AOrOBOPOM Mnpegenax.

[aHHbIN BN goroBopa paHee NpUMEHSNCS B aBTOPCKOM npase.

OH cyuiecTBeHHbIM 0Opa3oM OTnMYaeTcs OT AOroOBOPOB HA OTYYXAEHME UMYLLECTBEHHBIX MpaB U
NMEET CBOM OCOBEHHOCTH.

CtopoHamu JOroBopa SABMASATCA NIMLEH3NAP M NMUEH3naT, B PONnn KOTOPbIX MOMYT BbICTYNaTb Kak
dusnyeckme, Tak u ropugudeckue nuua.

B kavectBe nuvueH3mMapa MOXET BbICTynaTb HE TONbKO aBTOp, YbMM TPyAOM ObINO CO34aHO
npou3eBefeHne, HO U MHble MpaBoobnagatenu, Bnagelowme MMyLECTBEHHbIM MPaBOM HA 3aKOHHOM
OCHOBaHWUM (Hanpumep, HacregHuKK, NnpuobpeTaTenu npaea No 4OroBOPY OTHYXXOEHUS U T.M.).

Ecnn poroBop 06 OTYyXOEHMM MMYLLECTBEHHOrO MpaBa npegnonaraet  MCKIHYUMTENBHO
NMUCbMEHHYI0O (POPMY, TO NULEH3NOHHbIE [OrOBOPbI 3aKMO4YalTCA HE TOMbKO B MUCbMEHHOW, HO U B
ycTHOM cbopme. Tak Kak NMULEH3VMOHHBIN O0roBOp npeacTaBnsieT COOOM pasHOBMOHOCTb FpaXKgaHCKO-
npaBOBOro 4OroBopa, Ha Hero pacnpocTpaHstoTest obwme HopMmbl 'K P, kacatowmecs nopsigka, (oopmbl
N YCIOBWIA 3aKMOYEHNst JOroBopa, B YacTHocTh cT. 160 'K P®, B cooTBETCTBUM C KOTOPOW NMCbMEHHAs
dopma npegnonaraet COCTaBfeHME OAHOro AOKYMeHTa, MOAMUCAaHHOro ctopoHamun. OOHAKo CTOPOHBI
MOryT 3aKfunTb [[OroBOp W nytem oOOMeHa [OKyMeHTamu, MO nodte, Ternerpady, Tternetawvny,
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3MNEKTPOHHOW MoYTe M ApyrMM MogobHbIM 00pasoM, KOTOPbIA MO3BOMSAET YCTAHOBWUTb, YTO AOKYMEHT
NCXoQuT OT onpeaeneHHoro nuua.

B nyHkte 2 ct. 160 TK P® ckasaHo, 4TO npwu 3aknioyeHWn [orosopa npegnonaraercy
ncnonb3oBaHne HPaKCMMUIBHOrO BOCMPOU3BEAEHMS NOAMMCU C MOMOLLBIO CPEeACTB MEXaHUYECKOro Umnu
WHOTO KOMWPOBaHWUSA, 3NTIEKTPOHHO-LIMAPOBOW MOSMUCKU UM MHOTO aHarora co6CTBEHHOPYYHOW MOAMMCH,
€ecrnv 3To npegycmaTpuBaeTCcsl 3akOHOM WIM COrnawleHneMm CTOpoH. B cnyyae otcytcTBusi nognmcu
O[LHOW 13 CTOPOH LOrOBOP CHMTAETCSA HE3aKIMIOYEHHbIM.

Cratbsa 1236 'K P® nocesduieHa Buaam NULEH3MOHHBIX AoroBopoB. CornacHo Has3BaHHOM CTaTbe
'K P® BbigensitoTca ABa BUAa NULEH3UN:

1) npocTas (HeucknounTENbHAsA), B COOTBETCTBUM C KOTOPOW NULEH3NATy NpegocTaBnseTcs npaso
Ha MCNONb30BaHWE NPOM3BEAEHUS HA ONpeAeneHHbI CPOK, HO C COXPaAHEHUEM 3a JTMLEH3MapoM npasa
BblJaBaTb NULEH3UM OPYTUM NULaM;

2) VcKnmuMTenbHas, KoTopas 3akpennseT 3a  fMUEeH3naToM  MOHOMONIbHOE MpaBO  Ha
ncrnonb3oBaHne npou3BeneHus. JIMueHsMap B AaHHOM Criyyae TepsieT NpaBoO Ha Bblgady JMUEH3UN
OpYrvM nvuam.

Bug nuueHsum pgormkeH ObiTb OnpegerneH CTopoHamu B JoroBope. B cryyae ecnu CTOpPOHbI He
BKJTHOYMIM B AOrOBOP NOAOOHOE yCnoBuMe, NMULEH3US NpeanosiaraeTcs MPoCTon (HEUCKIIOYUTENBHOW).

3aKkoH He orpaHM4MBaET CTOPOHbI YKa3aHHBIMW B 3aKOHE BapyaHTaMu NULLEH3NOHHbBIX JOrOBOPOB U
npegocTaBnsieT BO3MOXHOCTb B OAHOM JIMLEH3MOHHOM [OrOBOPE MNPUMEHUTENBHO K PasfvyHbIM
cnocobam Mcnonb3oBaTh YCIOBUSA, MPeayCMOTPEHHbIE ANS NIMLEH3MOHHBLIX JOrOBOPOB pa3HbiX BUAOB.

Cratba 1238 K PO npegycmartpuBaeT npaBuio, B COOTBETCTBUM C KOTOPbLIM JIULEH3NAT MOXET
3aKMOYUTE CYONMLEH3VMOHHBIV JOrOBOP HA MPAaBO UCMOMNb30BaHMS NPOM3BEOEHNS.

PaccmaTtprBaembin goroBop ©OyaeTr OEeNCTBUTENbHBbIM TOSMBKO MpU  COBNIOOAEHMU CriegyroLnx
yCrosun.

1. K gaHHomy Buagy [OroBopa MPUMEHSIIOTCA BCE T€ YCMNOBUSA, KOTOpblE MpeayCMOTpeHbl Ans
3aKMOYEHMS NIMLEH3NOHHbBIX JOrOBOPOB.

2. [Ona npegoctaBneHns npaBa WCMOMNb30BaHUS MNpPOU3BEdEeHWs  OpyroMy nuudy Mo
cybnuueHanoHHomy goroBopy TpebyeTcs corracve aBTopa npousBefeHus (Mmbo npasoobnagartens).
Mpuuem aTO cornacue OOMKHO ObiTb 06s13aTENBHO BbIPAXXEHO B MUCbMEHHOW (bopme, Hanpumep nyTem
BKJTHOMEHUS COOTBETCTBYHIOLLLErO YCMOBUS B JIMLEH3NOHHbIV JOroBop. Ecnu goroBop He coaepXuT Takoro
YCNOBMWS, 3TO HEe O3HayaeT, 4YTo y NUUEH3naTa aBTOMaTMYEeCKM BO3HMKAET MPaBO Ha 3aKIloYeHue
CybnuLEH3NOHHBIX AOroBOpoB. [JaHHOE NOMOXeHWe NoATBEPXKAAETCA U MPAKTUKON.

Mpumep.

ToBapuLEeCTBO C OrpaHUYEHHON OTBETCTBEHHOCTBIO 06paTUNOCh B apOUTPaXHbIA Cyd C MCKOM K
aKUMOHepHOMY OOLLEeCTBY O BO3MELLEHUN YOBITKOB, MOHECEHHBIX B CBA3M C HapyLUEHWEM OTBETYMKOM €ro
NCKMIOYUTENbHBIX NPaB Ha XyA0XXeCTBEHHbIM hUMbM.

B obocHoBaHune TpeboBaHus MCTel NpedcTaBuil JOrOBOP, 3aAKITOYEHHbBIA MeXOy HUM M TpeTbUM
NNLOM, MO KOTOpOMY Bbifin MpUoBpeTeHbl UCKMIOUYUTENBHBbIE MPaBa Ha CMOPHbLIN PUIbM.

ApOuTpaxHbI cyg 060CHOBaHHO OTKasar B y4OBMETBOPEHUN NCKA MO CReayoLWMM MOT1BaM.

CyOoom yCTaHOBMEHO, 4YTO akuuoHepHoe o6LecTBO npogaBano BugeokacceTbl C (PUIbMOM,
UCKIMIOYNTENbHOE MPaBO Ha pacrnpoCcTpaHeHUe KOTOPOro, MO MHEHM ucTua, Obiio npuobpeTteHo
TOBapuLLLECTBOM MO BO3ME3OHOMY [OroBopy C TpeTbuMM nwuuom. [lo ycroBusiM 3TOro poroesopa
npegycmartpvBanach nepegaya TOBapULLLECTBY MCKIIOYMTENbHOIO NpaBa Ha pacnpocTpaHeHne dunema.

OpgHako 13 maTepuanoB gena ycMaTpvBaroch, YTO UCKITIOYUTENbHOE MpaBO Ha UCMONb30BaHWe
npou3BegeHnss TpeTbe NMLo camMo Mpuobpeno y M3roToBUTENs ayguoBU3yaribHOTO MpPOU3BEAEeHMs Mo
J0roBopy, B KOTOPOM OTCYTCTBOBAJIO YCIOBME O BO3MOXXHOCTU Nepefayun aToro npasa. JononHUTENbHbIX
COrnalleHni K 4OroBopy Takke He 3aKro4asnocs.

Mpu Taknx obcTosiTeNbCTBAX TPETbE NULO He BrpaBe ObiNo nepefaBaTbh MCKIIOYMTENBHOE NPaBo
Ha 1MCnonb3oBaHWe NponsBedeHns UcTuy. A UcTel, UCxoas U3 aToro, He Mor ObITb NpM3HaH obnagarenem
NCKITIOUNTENBHbIX NpaB 1 TpeboBaTb NX 3awmTbl <15>.

<15> O630p NpPaKTUKM PacCMOTPEHUsI CMOPOB MO AerlaM, CBSI3aHHbIM C NMpuMeHeHnem 3akoHa 06
aBTOPCKOM MNpaBe u cMexHbIx npaeax // MapaHT, 2007.

3. B cnyyae nonydenusi cormacus Ha Bblgady cybnuueHsum HeobXoaumo MMETb B BuAY, YTO
npegocTaBrieHne MpaBa BO3MOXHO TOJbKO B Mnpegenax Tex npaB M TeX CnocobOoB WCMONb30BaHWS,
KOTOpble NpegyCMOTPEHbl JIMLEH3UOHHBIM JOTOBOPOM Af1si CaMOro nvueH3maTa.

4. OTBETCTBEHHOCTb Mepen nuUeH3napom 3a AEeWCTBMSA CybnuueHanata BO3MOXEHa Ha CaMoro
nuueHanaTta, ecnu B JMUEH3MOHHOM [OroBope He npegycMoTpeHo wuHoe. [lo obwemy npasuny
cybnuueH3um JoSmkHbl BblAaBaTbCA Ha NEPUOA 4ENCTBMSA OCHOBHOIO NULIEH3MOHHOIO AOroBOpa, €Criv Xe
cybnuueHsus bbina BolgaHa Ha 6onee ANuUTENbHBIN CPOK, 3TO HE AenaeT ee HegencTeutTenbHoun. K Takom
cybnuueH3um nNpuMMEHSIIOTCS npaBuna, 3akpenneHHble B n. 3 cr. 1238 K P®. CornacHo HasBaHHOM
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cTatbe CyOnMUEH3MOHHBIN  [OrOBOP, 3aKMYEHHbI HA CpPOK, MPEBbIWAKWNA  CPOK  OENCTBUSA
NULEH3NOHHOIO AOroBopa, CHMTAETCA 3aKITOYEHHbIM Ha CPOK AeNCTBUS NMULLEH3MOHHOIO 40roBopa.

B nopTtBepxOoeHWe yKasaHHbIX MPaBUiT MOXHO MPUBECTU CNefylwmi criydan m3 cygebHon
NPaKTUKK.

Mpumep.

000 "UN3paTtenbctBo IXKEM" obpatunock ¢ nckom k OO0 "Awan" 1 OO0 "Mapkom" 0 B3bICKaHUK
B €ro nosb3y KOMMEHCALMN 3a HapylleHWe CMeEXHbIX npaB B cymme no 50 Teic. pyb. ¢ kaxgoro u3
oTBeT4MKoB. B obocHoBaHue TpeboBaHMiA UCTeL, ykasarn, YTO COrfiacHo JOroBOpy O nepefayvye CMEXHbIX
npae ot 31 saHBapa 2003 r. 3AO "Komnanua [xen-Oc-Nn" (npaBoobnagatens) nepegano OO0
"MagatenbctBo [KEM" (M3gaTenb) WUCKNOYUTENbHbIE MNpaBa Ha WUCMNONb3oBaHWe hoHorpamm,
NnepeyvmcreHHbIX B NpunoxeHun 1 Kk 4aHHOMY JOroBOpY, B TOM YMCIE MpPaBO OCYLLECTBMATh, 3anpeLlaTtb
UnNu paspellatb BOCMpou3BedeHMe OoHOorpaMM Ha nbbIX TUNax HOCUTENERn, pacrnpocTpaHeHue
doHorpamm nobbiIM cnocobomM, a Takke npaBoO Ha cOOp aBTOPCKOro Bo3HarpaxaeHusi. CornacHo
ykazaHHomy npunoxeHuto OO0 "Uspatenscteo [PKEM" 6binv nepegaHbl UCKMOYUTENbHBIE CMEXHbIE
npaea Ha 12 doHorpamm, B TOM 4ymcre Ha doHorpammy "Yyxume rybbl”. [10 MHEHMIO UCTUA, OTBETHYUKU
Hapylanu ero UckmoumuTernbHble npaea, a nmeHHo: OO0 "MapkoM" mM3rotaBnNmMBano KoHTpadakTHYHo
NPOOYKUMIO - KOMNAKT-AMCKN, cogepxaiume oHorpammy "Hyxue ryobl”, a OO0 "AwaH" 3Ty npoaykumio
pacnpocTpaHsano.

WccnemoBaB obcTosATenbCcTBa [Oena, OUEHUMB MpeacTaBiEeHHble  UCTLUOM OoKasaTernbCcTBa
HapyLLIeHMsa ero CMeXHbIX MpaB, OCHOBaHHLIX Ha gorosope oT 31 ausapsa 2003 r., anennsumMoHHbIN cya
cornacurcs ¢ BbIBOOOM Cyaa MEPBOM MHCTaHUMM O TOM, YTO Ha MOMeHT obpawenns ¢ nckom OO0
"MapgaTtenbctBo IPKEM" He siBnsAnoce obnagartenemM MCKMHOYUTENBHBIX CMEXHbBIX MpaB Ha oOHOrpamMmmy
"Yyrxme rybbi".

Kak crnegyer u3 martepuanoB pdena, 12 maa 1998 r. mexagy rpynmon "PYKW BBEPX"
(npaBoobnagatens) n 3A0 "Komnanua Dxen-Ic-Mn" 66in nognmcan gorosop N 150/98 o npnobpeTteHum
CMEXHbIX npaB Ha 12 poHorpamm, B TOM Yncne Ha boHorpammy "Yyxume rybol”. B cootBeTcTBUM € n. 7.1
3TOr0 OOroBopa OH 3aKM4YeH CPOKOM Ha MATb NeT ¢ MOMEHTa MOAMMCaHUs akTa npuema-nepegaymu
nocnegHero NpousBedeHns M BCTynaeT B cuny nocne obowaHoro nognucanus. MNMockonbKky nocnegHve
npoussefeHns ObiNu nepegaHbl No ykasaHHOMY goroBopy 12 mas 1998 r., cpok ero encTBus Hadarncs
12 masa 1998 r. Taknum 06pa3om, UCKNHYUTENBHBIE CMEXHbIE MpaBa, NepeAaHHbIe UCTLY N0 AOroBopy OT
31 anBaps 2003 r., npuHagnexanu 3A0 "Komnanus [xken-Oc-Nn" nuwb OO AaTbl OKOHYaHUSA cpoka
aevicteust goroopa N 150/98, 1.e. go 12 mas 2003 r. YkasaHHas KOMNaHus Morna nepefatb UCTLY
UCKMNoYMTENbHbIE MpaBa Ha poHorpammy "Yyxue rybbl” nuiib Ha cpok 0o 12 mas 2003 r., a UMEHHO Ha
101 geHb. NMosTomy goroBop o nepefade cMexHbix npae oT 31 aHBapsa 2003 r. B YacTu cpoka AencTBus,
npesblwatoiero 101 geHb, ABNAETCS HUMTOXHBbIM" <16>.

<16> MHTennekTtyansHas cobcrBeHHoCTb. 2007. N 6.

['OBOpS O 3aKMOYEHWM JIMLEH3UOHHBIX JOrOBOPOB, HEOOXOAMMO UMETb B BUAY M TaKOW BaXKHbIV
MOMEHT: 3aKITHYEHNE NMULIEH3NOHHBIX JOrOBOPOB MOXET MPOU3BOAUTBECS HE TOMNbKO npaBoobnagartenem
NNYHO, HO M 4Yepes3 crneumanuanpoBaHHble OpraHmsauum. Tak, B COOTBETCTBUM cO CT. 1243 TK Po
opraHusaums Mo yrnpasneHuo NpaBaMy Ha KOMMEKTMBHOW OCHOBE MOXET 3aKryaTtb C Nonb3oBaTensiMm
NULEH3NOHHBIE  OOroBOPbI - O MNPEAOCTaBNEHMM WM  MNpaB, MepedaHHbIX €en B yhnpasreHue
npaBoobnagarensamu, Ha COOTBETCTBYIOLLME CMOCOObI MCMNOMb30BaHUA OOBEKTOB aBTOPCKUX U CMEXHbIX
npaB Ha YCHOBUSAX MNPOCTOM (He uckmounTenbHon) nuueHamn. CormacHo n. 1 crt. 1243 TK PO
opraHusaums Mo yrnpasfeHVo MpaBaMu Ha KOMMEKTUBHOW OCHOBE HE BnpaBe OTKa3aTb MOSib30BaTerto B
3aKMYeHn goroBopa 6e3 4OCTaTOYHbIX OCHOBaHUNA. YKa3aHHOE MOSOXEHWE 3aKOHa CBUAETENbCTBYET O
TOM, YTO B AaHHOM CIiy4yae MMEEeT CMbICIT FOBOPUTb O Hanvyum 3MEMEHTOB MyOnMYHOrO AOroBopa.
OpHako He Bce cneumanmncTbl B 061acT aBTOPCKMX MpaB pasfensioT 3T0 MHEHME.

HekoTopble cumMTaloT, YTO 3aKMyaemble BbllleyKa3aHHbIMWM OpraHM3auvsiMu LOroBopbl crnegyet
OTHOCUTb K JoroBopam npucoeauHeHnus <17>. Hanpumep, W.A. CunoHoB oTMe4vaeT, 4To Mo CBOEn
HOPUONYECKON CYTU NULIEH3NOHHOE COrnalleHne SBMsieTCa 4OroBopom npucoeanHenns (cT. 428 MK PO),
MOCKOSTbKY OpraHusauuu, ynpasndlowue npasamMmu Ha KOMMEKTUBHOW OCHOBE, 3aHUMalT MOHOMOMbHOE
NOMoXeHne, 3akmno4valoT OOroBopbl C NpaBoobnagarensamMm U Nonb3oBaTeNAMM Ha NPOdECCUOHaNbHON
OCHOBE U, BEPOSITHO, paboTaloT Ha OCHOBE npegrnaraembix MMy hopM A4OoroBopos <18>.

<17> MopryHoBa E.A., Py3akoBa O.A. OcHoBbl aBTOpckoro npasa. M.: UHWLL PocnateHTa, 2006.

<18> CunoHoB W.A. ABTOpckoe NpaBo B LIOY-OU3Hece: HOpMaTMBHbIE aKTbl U KOMMeEHTapun. M.:
Hopma, 2001. C. 19.

PaccMoTpyM CyLLeCTBEHHbIE YCINOBUS 3aKMOYeHUs NULEH3MOHHBIX OrOBOPOB.
1. MNMpeomeT gorosopa. M3 cogepkaHnst 4OroBopa AOMKHO YeTKO yCMaTpuBaThCH, Kakue npasa U B
KakoM oGbeMe nepenaroTcs Nno AoroBopy.
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2. Cnocobbl  wncnonb3oBaHua  npousBedeHus. [lonb3oBaTenb  OOMMKEH  OCYLLECTBNATb
MCMOMb30BaHNE MNPOM3BEAEHUS TemMu crnocobamu, KOTOpble OroBOPEHbI B COrMalleHun Mexay
CTOpoHamu. JlMueH3naT MOXeT MCMofb30oBaTb MPOM3BEAEHME TONMbKO B npederniax Tex MnpaB U TeMU
cnocobamu, KoTopble MNPEeAyCMOTPEHbl JIMLEH3UOHHBIM [OroBOpoM. Ecnm npaBo  ucnonb3oBaHus
npousBegeHnst NPsiMO HE YKa3aHOo B AOrOBOPE, OHO CYUTAETCA HenepeaaHHbIM.

3. Pasmep Bo3HarpaxgeHus (ecnu OroBop BO3ME3OHOrO xXapakrepa) Wi nopsiiok UCHUCTIEHUSI
BO3HarpaxgeHusl. JIMLUEH3NOHHBIM BO3HarpaXgdeHWem MOryT SBNSATbLCA PoOANTM WU NaylarnbHble
nnarexm.

Posintn (oT aHrn. royalty - "koponesckve npuBunerun”) - BUA SMLEH3MOHHOIO BO3HarpaXaeHus;
nepuoguyeckne  MpoOUEHTHblE  OTYMCNEHUA  (TeKyliue  OTYMCEeHusl)  npodasBuy  JULEH3WN,
yCTaHaBnvBaeMble B BuAe (UKCUPOBAHHbIX CTaBOK MCX0Ass W3  (PaKTMYECKOrOo 3KOHOMWYECKOro
pesynbTata ee WCMOoMb30BaHWs, BbiNNayuBaemMble Yepe3 onpeferieHHble COrMacoBaHHbIE MPOMEXYTKU
BPEMEHM.

MaywanbHbii Nnatex (oT HeM. Pauschall - "B3aTbii B Lenom, uenukom") - Bug NULEH3VOHHOTO
BO3HarpakgeHusi, TBepao 3admKkcupoBaHHaa B COrMalleHnM cyMma, nogsfiexailas Bbinnarte npoaaBLy
NUUEH3NN. YCTaHaBMMBAETCA WUCXOOS W3 BO3MOXHOMO 3KOHOMMYECKoro ~adhdekta n  oxugaembix
npubbINen OT ee Mcnonb3oBaHWs. MoXeT BbiNfa4nMBaTbCsl €OMHOBPEMEHHO WM B PacCcpoyky <19>.
MpeumyLiecTBOM 3TOr0 BMAa JULEH3VOHHOIO BO3HArpaXgeHus SABMSETCS MOMyYeHune JNULEH3Napom
(BnagenbueM NuUeH3un) BCEN CyMMbl BO3HArpaXgeHust B OTHOCUTENbHO KOPOTKWMIA CPOK M 6e3 kakoro-
nnbo pucka. Ha npaktvke nonb3ylTcs U Takumy QOpMaMy JIMLEH3MOHHOMO BO3HArpaXKOgeHwsi, Kak
nepBOHaYarbHbIN NAaTeX HanMYHbIMK, Nepegada LeHHbIX OyMar n TEXHUYECKON AOKYMEHTaUmMK, yyactme
B NpMObLINKM NnuueHanarta <20>.

<19> CnoBapvK Ha Kaxabln AeHb v criyyan // www.doco.ru.

<20> 3Huuknoneans no akoHomuke // www.perfekt.ru.

CTOpOHbI B [OrOBOpE CaMOCTOATENbHO OMpedensoT YCNOBUSA, Kacalolmecs BO3HArPaXK4eHUs.
MpaButenbcTBo P® BhnpaBe ycTaHaBnMBaTb MUHUMAsbHblE CTaBKM aBTOPCKOTO BO3HarpaXKgeHus 3a
OoTOenbHblE BUAbI MCNOMNb30BaHUS npov3BeaeHuii (n. 4 ct. 1286 MK PO).

B HacTosilLLee Bpemsl CTaBKM BO3HArpaXxgeHvs NnpegycMoTpeHbl B CrieayroLmMX HOPMaTMBHBIX aKTax:

1) B MNoctaHoBneHun lMpaButensctBa PP ot 29 masa 1998 r. N 524 "O MuvHUMAarnbHbBIX CTaBKax
BO3HarpaxgeHusi aBTopaM KvHemaTtorpadmyeckmx npov3BegeHuii, NpPOM3BOACTBO (CbEMKa) KOTOPbIX
ocyLlecTteneHo ao 3 aerycta 1992 r.";

2) B MNocTtaHoBneHun MNpaeutensctea PP ot 17 mas 1996 r. N 614 "O ctaBkax BO3HarpakgeHusi
NCMOMHWUTENSAM 32 HEKOTOPbIE BUAbI MCMOMb30BaHWS UCMONMHEHNS (MOCTAHOBKM)";

3) B MNoctaHoBneHun paButensctBa PO ot 21 mapta 1994 r. N 218 "O MUHMManbHbIX CTaBKax
aBTOPCKOro BO3HArpaX4eHusi 3a HeKOoTopble BWAbl UCMOMb30BaHWS MNPOU3BEOEHUNA nuUTepaTtypbl U
nckyccrea".

B cnyyae ecnu B BO3ME3OHOM SINLIEH3NOHHOM JOIMOBOPE OTCYTCTBYET YCIOBUE O BO3HAIPaXKOEHUN,
O0rOBOP CUYNTAETCH HE3AKITHOYEHHBIM.

4. TeppuTopusi, Ha KOTOPOW JONyCKaeTca Ucnonb3oBaHue npousseneHus. Ecnv gaHHoe ycrosue B
O0roBope He OMnpefeneHo, CYNTAETCH, YTO JNMLUEH3MaT BnpaBe OCYLECTBAATb €ro MUCMOoNb30BaHUe Ha
BCcen Tepputopun PO.

5. Cpok, Ha KOTOpbIA 3akntoyaeTcss goroBop. Ecnm B goroBope Cpok OTCYTCTBYET, TO OOrOBOpP
CYMTaEeTCsa 3akKMyeHHbIM Ha nNsaTe net. OgHako B NobOOM crnydae Cpok AEWCTBUS JIMLEH3UOHHOTO
J0roBopa He MOXET MpeBblllaTe CPOKa OENCTBUS UCKITIOYUTENBHOrO npaea. B cnyvae npekpaiwieHus y
nnLa MCKIMIOYMTENBHOIO NpaBa NMLEH3NOHHBIN JOTOBOP TOXE MOAJIEXUT NPEKPALLEHNIO.

§ 4. [loroBopHasi OTBETCTBEHHOCTb B aBTOPCKOM MpaBe

B cnyyae HapyweHus ycrnoBWi JULUEH3MOHHOTO [JOroBOpa WM [OroBopa Ha OT4YyXAeHue
WCKMIOYNTENBHOIO npaBa Ha Mpou3BeOeHne CTOPOHbl HECYT rpaXdaHCKO-NpaBOBYK OTBETCTBEHHOCTb.
OTBeTCTBEHHOCTb aBTopa Ha ocHoBaHum cT. 1290 K P® orpaHndeHa cymmon pearnbHoro yuiepba, nog
KOTOpbIM B cooTBeTcTBUM co CT. 15 K P® noHuMmaroTca pacxodbl, KOTOpble CTOpOHa AOroBopa, Ybe
npaBo ObINO HapyLeHo, JomkHa ByaeT Npov3BeCcTM At BOCCTAHOBMEHMS CBOErO HapyLLEHHOro Mpasa,
yTpata unu noBpexaeHune, NpuYnHEHHbIE OOHOW CTOPOHOM JoroBopa Apyrom ctopoHe (M. 2 cT. 15 K
P®). UcknioveHne cocTtaenseT criyyanm, Korga B CamMOM [OrOBOPE HE OroBOpeHa OTBETCTBEHHOCTb B
MeHblleM obbeme. B aToM cnydae npyMMeEHEeHVo NnoanexuT He HopMa 3akoHa, a yCrnoBue Oorosopa.
Takum ob6pa3om, OTBETCTBEHHOCTb aBTOpa SABNSETCS OrpaHNYEHHON.

OTBETCTBEHHOCTb 3@ HEWCMOSTHEHWE [OrOBOPOB B aBTOPCKOM MpaBe HOCUT KOMMEHCALUMOHHBIN
XapakTep, No3ToMy BTopasi CTOPOHa, MCMONb3yloLlasi aBTOPCKOE NMpou3BeAeHMe, OOIPKHA NPeaoCTaBnTb
060CHOBaHHOE MoATBEPXKOEHNE CBOMX YOBITKOB. TaK Kak rpaxkgaHCKoe 3akOHOAATENbCTBO HE COOEPXKUT
npasun onpegeneHns peanbHoro yuepba B aBTOPCKMX MPABOOTHOLUEHMSAX, MOXHO MPeanonoXuTb, YTO
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Takoe MOATBEPXKAEHNE MOXET ObiTb MOMy4YeHO C MOMOLLb JHoObIX AokasatenscTB. Ecnu xe B
pesynbTaTte HapylleHWsi aBTOPOM CBOMX 06s13aTenbCTB MOrfb3oBaTernb BbiHYXXOeH OyaeTr npou3BecTtu
pacxogbl B byayLlem, TO JOMKeH ObiTb coenaH 000CHOBAHHbLIN pacyeT 3aTpart.

[(OBOpsi O JOrOBOPHOW OTBETCTBEHHOCTU B aBTOPCKOM NpaBe, HeOOXOAMMO OTMETUTb, YTO yLlepb
MOXeT ObITb B3blCKaH TOMbKO TOrAa, KOrga CyLlecTBYOT BCe HEOOXOAMMbIE YCMOBUSA AMsi NPUBIEYEHNS
CTOPOHbI 4OroBopa K rpaXaaHcKo-npaBoBOM OTBETCTBEHHOCTU. B cootBeTcTBUM CcO CT. 401 K P® aBTOp
MOXEeT ObiTb MpMBNEYEH K OTBETCTBEHHOCTM, €CnM UMeeTcsl ero BuHa. [log BMHOWM MOHMMAaEeTCs
MCUXNYECKOE OTHOLLEHME NULA K COBEPLUEHHOMY AesiHuio. BuHa B JOroBopHbIX 0083aTeNbCTBaX MOXET
ObiTb B popMe ymbiClia WM HEOCTOpPOXHOCTU. [lo obwemy npaBuny AnNs MpPUBIEYEHUA nuua K
OTBETCTBEHHOCTM AOCTAaTOYHO Hanu4ums BuHbI B Nitobon popme. OTBETCTBEHHOCTL OAMHAKOBO HacTynaeT
KaK 3a HEMCMONHEHME 3aKNYEHHOro 4OroBopa, Tak 1 3a UCNOJTHEHNE ero HeHaasexalum oopasom.

Ecnv B HapywweHun JoroBopa BMHbI aBTOpa HET, TO €ro Henb3s NpuBIiedb K OTBETCTBEHHOCTYU, TaK
KaK rpaxgaHckoe npaBo WUCKITYaeT OTBETCTBEHHOCTb aBTOpa 3a HEBMHOBHOE MPUYMHEHWE Bpeaa ApYyron
ctopoHe. B cootBetctBMM Cc N. 2 cT. 401 TK P® oTcyTcTBME BMHBbI AOKa3biBAaeTCd NWLIOM, KOTOPOE
HapyLunno obs3aTensCTBoO.

UTto kacaeTcs BTOpPOW CTOPOHbI AOroBopa, TO HeOOXOAMMO OTMETUTb, YTO, €Criv Mpou3BedeHuEe
ncrnomnb3yeTcss B paMKax OCYLLECTBIEHUS NPeAnpUHMMATENbCKON OESATENbHOCTN, OTBETCTBEHHOCTb
HacTynaeTt B cooTBeTcTBMM € N. 3 cT. 401 [K P®. BT0 03HayaeT, YTO OTBETCTBEHHOCTbL HACTyMaeT gaxe
NPy HanmuMuMM BUHbI B OENCTBUSX CTOPOHbI Mo goroBopy. OfgHako B AaHHOM cnyyae nuuy wnim
opraHmsaumm npenocTaBlieHO NPaBO AOKasbiBaTb HanuuMe HenpeodoNIMMON CUMbl, KOTopas SBMSIeTCS
OCHOBaHMEM OCBOOOXOEHNS CTOPOHbl OOroBopa OT OTBETCTBEHHOCTW. [lod HenpeomonMMOn CUIon
MOHUMAIOTCHA Ype3Bbl4alHbIE U HENPEeOA4oNMMblIE B [AHHBLIX YCMOBUSIX obctosTenbcTBa (Hanpumep,
NPUPOAHbIE CTUXUIHBbIE SIBMEHUS, a TakKe HEKOTOpble 00CTOATENbLCTBA OOLLIECTBEHHOW XXU3HN - BOEHHbIE
OEVCTBUSA, aNMOeEMUN 1 T.4.).

UT0 Xe kacaeTcs OTBETCTBEHHOCTM 3a HapyLIEeHNe 4OroBopa aBTOPCKOro 3akasa, B COOTBETCTBUM C
KOTOpbIM aBTOp 00sA3yeTcd co3gaTe OOyCnOBNEHHOE AOroOBOPOM MPOU3BEAEHME Hayku, nvTepaTypbl U
MCKYCCTBa, TO 3aKOHOAAaTeNb NpegycMOTpesN B KAYeCTBE OTBETCTBEHHOCTU aBTOpa BO3BpaT MONTyYEHHOrO
aBaHca B MOfHOM ob6beme. Bo3amoxHa Takke BbinnaTta HEYCTOWKM, €ClK OHa BKIOYEHA CTOPOHaMu B
goroBop. OpHako o6WwuMn pa3mep OTBETCTBEHHOCTM aBTOpa MO [JOrOBOpPY aBTOPCKOrO 3akasa
OrpaHN4MBaETCA CYMMOW pearnbHOro ywepba, NpUYnHEHHOro 3akasyuky (n. 2 cr. 1290 MK PO).

nasa 3. ABTOPCKOE NMPABO B U3OATEINNIbCKOM BU3HECE
§ 1. IMyLuecTBEHHbIE N HEUMYLLIECTBEHHbIE MpaBa

Takue kaTeropumn, Kak MMyLLLECTBEHHOE 1 HEUMYLLECTBEHHOE NPaBO, OTHOCSTCS HEe TOMbKO Cyrybo K
OoTpacnu aBTOPCKOro MpaBa, HO U SABMAITCH BaXKHEMLLUMU MOHATUMAMW FPaXkAaHCKOro npasa B LIENOM.
OpHako, yuuTbiBasi creumduky [aHHoW paboTbl, HeobXxoouMO pacCMOTpPeTb WMYLLECTBEHHbLIE U
HEeVMMYLLLECTBEHHBIE NMPaBa MMEHHO C MO3ULIMM aBTOPCKOro NpaBsa.

Barnagel y4eHbIx Ha caM TepMUH "MpaBo” Npy KaxyLencs NpocToTe JaHHOMO NOHATUSA OTHIOAb He
OfHO3Ha4Hbl. MHOrMe geATenu Hay4yHOro Mupa, uccregyllime rpaxaaHckoe MpaBo, yCMaTpusaroT
CINOXHYIO CTPYKTYPY AAaHHOIO TEPMUHA.

B Hamnbornee obbektMBHOM opMe cam TepMuH "MpaBO" O3HA4YaeT HEKY pUONYECKYIO
BO3MOXHOCTb, 3aKpEryieHHyl0 B COOTBETCTBYKOLLEN NpaBoBOM 0ase, MO COBEPLUEHMIO CYyOBLEKTOM
onpefeneHHbIX OeNCcTBUA MO0 BO3epXkaHust OT TakoBbiX. IHbIMM cnoBamu, MpaBO paccMaTpuBaeTcs
Kak npaBomouve. Mcxoad v3 BblLLENPUBELEHHOIO onpedeneHnsi, CTOUT OTMETUTb BaXKHOCTb TOrO, YTO
npaBa CyObLEKTOB BCerga 3aKkpennsioTCca Ha 3akoHOA4ATeNbHOM YPOBHE, YTO BblpaXaeTcs B Hanmuyum
NMPaBOOTHOLUEHMI B OOLLECTBE, TaK Kak He 3aKpernsieHHble B 3aKOHe MpaBa U 0653aHHOCTM COCTaBMsOT
BCEro NLb OBLLECTBEHHbBIE OTHOLLIEHUS, HO HMKaK HE NPaBOOTHOLLEHWS KaK TaKoBbIE.

Cnegyet obpaTtnTb BHMMaHME HENOCPEACTBEHHO Ha CaMW MMYLLLECTBEHHbIE U HEMMYLLLECTBEHHbIE
aBTOpCKME ~ MpaBa, KOTopble TakKke SABMASKTCA HEOOXOOUMBbIMW  3NIEMEHTAMU  TPaXKOAHCKMX
NMPaBOOTHOLUEHWI, B YACTHOCTW MPaBOOTHOLLEHWW, CBHA3a@HHbIX C aBTOPCTBOM, T.€. MPaBOOTHOLLEHWN,
BO3HMKAOLLMX B CBA3M C CO3A4aHNEM U UCMOJTb30BaAHMEM NPON3BEOEHNIA HAayKW, NMUTEpaTypbl U UCKYCCTBA,
CMEXHbIX MpaB.

BooOwe B rpaxgaHCKko-NnpaBoOBOW Hayke MNOHUMaHWE MWMYLLECTBEHHBIX W HEUMYLLECTBEHHbIX
aBTOPCKMX MpaB BeCbMa HEOOHO3Ha4YyHO, Kak B Cry4yae U ¢ caMmuMm TepMmnHoM "mpaBo”. 3akoHogaTternb He
CYen HyXHbIM BbipaboTaTb TOYHbIX M AeTanbHbIX ONpeAerneHn ABYX AaHHbIX KAaTEropum 1 3aKpenutb X
B MpaBoBou ©0ase, 4TO BbI3bIBAET CYLLUECTBEHHbIE pasHOINacus B HaydyHOM cpege Mno MnoBOoAy WX
CYLLIHOCTW, MPaBOBOM NPUPOAbI U, HAKOHEL,, Pa3Nu4nin Mexay HUMMU.

OcobeHHO B HayKke BeNUKM Cropbl, KacalwLlMecs pasnuuni Mexgy WMYLECTBEHHbIMU U
HEeMMYyLLLECTBEHHbIMW aBTOPCKMMY NpaBamu.

MHorve  wuccrnegoBatenu  yTBepXAalwT, YTO  pasHuMua  Mexay  UMYLLECTBEHHbIMU U
HEeMMYyLLECTBEHHbIMY NpaBaMu KpariHe YCNoBHa W CKMNaAblBaeTCs NUlb B pesynbTare TOro, YTo AaHHble
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KaTeropuu pasgeneHbl B 3akoHogatenbcTBe. CylIecTBYeT Takke W rpynna y4yeHbix, nonaratolmx, 4to
NUMYLLLECTBEHHbIE N HENMYLLIECTBEHHbIE NPaBa UMEIKDT OTHIOAb HE YCIOBHLIE pa3nuyuns Mexay cobon.

Bce xe Hanbonee aprymeHTMpOBaHHOW M OOBLEKTUBHOW SIBMSIETCA TOYKA 3PEHUSA, CYyTb KOTOPOW
3aKMYaeTcs B TOM, YTO MMYLLLECTBEHHbIE N HEUMYLLECTBEHHbIE aBTOPCKME NpaBa NpeacTaBnsaioT cobown
[B€E COBEPLUEHHO pasfiMyHble, HO B3aMMOCBSI3aHHbIE KaTEropumn.

Utobbl Oonee pgetanbHO pasobpaTtbCs B OaHHOM BOMpoOce, HeobxoaumMo obpaTuTbes
HenocpeaAcTBEHHO K npasBoBon ocHoBe - K P®, a MMeHHO K ero yeTBepTOM 4acTu, perynupyroLlemn
OTHOLLEHMS!, BO3HUKAIOLLIME MO MOBOAY BNaAEHUS, pacrnopsiKeHUs U MCNOSMb30BaHNS OOBEKTOB aBTOPCKMX
npas.

B cratbe 1226 'K P® gaHbl NOHATUSA MMYLLIECTBEHHOIO NpaBa, Takke JIMYHOro HEMMYLLIECTBEHHOIO
npaBa: pesynbTaTbl WHTENMEKTyanbHON [OEATENbHOCTU U MPUPaBHEHHbIE K HUM  CPeAcTBa
nHAMBMAyanusaummn (pesynbTaTtbl UHTENNEKTyanbHOW OEeSTEeNbHOCTM M CPeAcTBa WHAMBWUAYyanusaumm)
MPU3HAKTCA WHTENNEKTyanbHbIMU NpaBa, KOTOpble BKITOYAKT WUCKIHOYMTENBHOE NPaBo, SIBNSHOLLEECS
MMYLLLECTBEHHbLIM NMPaBOM, a B Crnyyasix, npegycMmoTpeHHbix [K PO, Takke nUYHbIE HEMMYLLIECTBEHHbBIE
npasa 1 uHble Npaea (NpaBo CreAoBaHus, MPaBo JOCTyNa v Apyrue).

Cratba 1255 TK P® 3akpennsder, 4To aBTOpPY B OTHOLUEHUW €ro NPOM3BELEHUS NpuHagnexar
crneayowme nNMYHble HeMMYLLLECTBEHHbIE NpaBa:

1) NnpaBo aBTOPCTBA;

2) NpaBo Ha NMs;

3) npaBo Ha 06HapogoBaHWe, BKMOYas NPaBo Ha OT3bIB;

4) NpaBo Ha HEMPWKOCHOBEHHOCTb MPOU3BEAEHMS.

Mo ceoen nmpupoge npasa, coctasnswowme cr. 1255 K PP, 6e3ycnoBHO, OTHOCATCA K paspsgy
HEVMMYLLLECTBEHHBIX, KDOME, KOHEYHO, UCKIMIOYUTENBHOIO MpaBa Ha MCMONb30BaHWE NMPOU3BeaEeHMS.

VMckniounTenbHble MNpaBa aBTopa Ha WCMNONb30OBaHWE MNPOU3BEOEHUs, Kak Oblfio  BbISICHEHO,
NpencTaBnsitoTCA B KAYECTBE MMYLLIECTBEHHbIX MPaB.

MmyliecTBeHHble npaBa aBToOpa Ha  WCMOMb30BaHWE MPOM3BEAEHMS O3HA4alT MNpaBo
OCYLLECTBNATL UK paspellaTh cregylowue AencTBus, KoTopble 3akpennienbl B cT. 1270 MK P®:

1) BOCnNpou3BedeHWEe Mpou3BedeHMsl, T.€. W3rOTOBMIEHME OpHOro K Oonee 3k3emnnspa
npousBedeHnss unu ero yactv B Nobon mMaTtepuanbHoM ¢opme, B TOM uucrie B opme 3BYKO- WUnv
BMOE03anucyu, MW3roTOBMEHME B TpeX M3MEPEHUsIX OOHOro W Gonee ak3emnnsipa [OBYXMEPHOro
npousBefeHnsi, U3roToBMNEHWE B ABYX W3MEPEHWUsiX ogHoro unm 6onee ak3emnnspa TPeXMEpHOro
npoussedeHus. NMpu aTOM 3anMcb NPoOu3BEAEHMsI Ha 3NEKTPOHHOM HOCUTEene, B TOM 4ucne 3anucb B
namsate OBM, Takke cuumTaeTcsa BOCNPOM3BEAEHUEM, KPOME Criyyas, Korga Takas 3anucb SIBISeTCs
BPEMEHHON W COCTaBMSIET HEOTLEMSIEMYH W CYLUECTBEHHYK 4YacTb TEXHOINOMMYECKOro npouecca,
NMeKLEero eaUHCTBEHHON Lerbio MpaBoOMEPHOE UCMONb30BaHWE 3anucy UM NpaBoMepHoe AoBedeHue
npovsBedeHns 00 BceoOwero o603peHus. [aHHble [OencTBuMsi COCTaBMSOT MpaBa aBTopa Ha
BOCMpPOM3BEAEHNE CBOErO NPOMU3BEOEHUS;

2) pacnpocTpaHeHne Npov3BEeAEHUS MyTEM NPOAAXM UITM UHOTO OTYYXKAEHWUSI €ro OpurvHana unm
3K3eMMNNAPOB (MPaBO Ha pacnpocTpaHeHne);

3) nybnuyHbIM Noka3 npou3BefeHus, T.e. Mwbas gemMoHCTpauus opurMHana unm ak3emnnsipa
npon3BedeHNsa HeMnoCpPeaCTBEHHO NIMOO Ha 3KpaHe C MOMOLLbLIO MIIEHKW, ANano3nTuBa, TENEBU3NOHHOIO
Kagpa M MHbIX TEXHWYECKMX CPEACTB, a TakKe AEMOHCTpauusi OTAEeNbHbIX KaapoB ayAvOBMU3yaribHOro
npoussedeHna 06e3 cobniogeHuMst UX MNOCregoBaTENbHOCTM HEMOCPEeOCTBEHHO NUOO C  MOMOLLbHO
TEXHUYECKUX CPeaCTB B MECTE, OTKPbITOM 4S9 CBOOOAHOrO MOCELLEeHWs, U B MeCTe, rae nNpucyTcTByeT
3HAYUTENbHOE YUCIIO JNML, He MpuHaanexawux K obblMHOMY Kpyry CembM, HE3aBMCMMO OT TOro,
BOCNPUHMMAETCH N NpOM3BeaeHNe B MECTE ero 4EMOHCTPaUMN M B ApYroM Mecte OQHOBPEMEHHO C
AeMOHCTpaumen npom3seneHnst (NpaBo Ha MybnmYHbIN MoKa3);

4) vMNopT opurnHana Wiy 3K3eMMNIISIPOB NMPOM3BEAEHUS B LENsIX pacnpocTpaHeHus (npaBo Ha
MMMOPT);

5) nybnuyHoe wWCMONHeHWe npou3BedeHus, T.e. MpeAcTaBrieHne Mpou3BedeHNs B KMBOM
NCMOMHEHNN UMW C NMOMOLLLbIO TEXHUYECKUX CPEeACTB (pagvo, TeNEeBUOEHNS, MHBbIX TEXHUYECKUX CPEACTB),
a TaKke rnokas ayanoBusyanbHOro Npon3BeaeHns (C ConpoBoXaeHNeM v 6e3 ConpoBOXOEHNS 3BYKa) B
MecTe, OTKpbITOM Ans CBOOOAHOIO MOCELeHWs, rge MNpUCYTCTBYET 3HaYUTENbHOE YMCMO Nul, He
npyHagnexawmx K 06bIMHOMY Kpyry CembW, HE3aBUCUMO OT TOrO, BOCMPUHUMAETCS NN NPOU3BeAEeHME B
MecTe ero AeMOHCTpauuu unu B OpPYyroM MecTe OAHOBPEMEHHO C MpedcTaBrieHMeM WUIuM Moka3om
npoussegeHns (MpaBo Ha NyBrmM4HoOEe NCMOSTHEHME);

6) coobuieHne B achmp, T.e. angd BceobLlero cBegeHnst (BKNoYas Nokas unmn NCNosrTHEHNE) NoO paguo
UnNu TeneBnZeHWIo (B TOM Ynicne MyTeM peTpaHCnauMn), 3a UCKIYeHeM cooblennst no kabento. MNpu
3TOM oA coobuweHnem noHuMaeTcs nwboe AencTBue, MNOCPeaCcTBOM KOTOPOro npousBegeHue
CT@HOBUTCH [OOCTYMHbIM [fi CHAYXOBOTO W (MNM) 3pUTENbHOrO BOCMPUATMS, HE3aBWCUMO OT €ro
dakTuyeckoro BocnpuatTua nybnukon. [JaHHoe npaBO MOXHO CUMTATb WMCKIOYUTENbHBIM MPaBOM Ha
Mcnornb3oBaHne NpounsBeaeHns NOCPeacTBOM nepegayn B acpump;
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7) coobuieHne no kabento, T.e. coobLleHne nNpou3BeneHUs ONis BceobLero cBeaeHus no paguno
UnNun TeneBnOeHWIO C NMOMOLLbIO kabens, NPoBoAa, ONTMYECKOrO BOMTOKHA WITM aHanorM4yHbIX cpeacTts (B
TOM u4ucrie nytem peTpaHcnauun). [daHHble OENCTBUA XapaKTepusyloT WMYLLECTBEHHOE MNPaBO Ha
coobLeHne npousseneHns no kabento;

8) nepeBoa npousseneHus unu gpyrasi ero obpaboTtka (NpaBo Ha nepeBof M nepepaboTky). Mpu
aTOM nop obpaboTkon cnefyeT MOHMMATh CO3[aHMe MPOWM3BOAHOIO MPOU3BEAEHUS (3KpaHM3aumw,
apaHXUpPOBKWU, NHCLIEHUPOBKU U Op.) <21>;

<21> PaHee B 3akoHe P® "O6 aBTOpPCKOM MpaBe M CMEXHbIX npaBax" Takue WMYLLECTBEHHbIE
npaBa aBTopa, kak MpaBO Ha MepeBoq MpousBedeHMs M ero nepepaboTtky, OblvM pasgeneHbl U
COCTaBnsANM ABa oTaenbHbIX Npaea. B yetBepton Yactn K PO 3akoHogaTens 06beguHun ux.

9) npakTuyeckasn peanusaums apxXuUTEKTYPHOro, An3anHepCKoro, rpagocTPoOUTENbHOMO MU CaaoBO-
MapKoBOro MpoekTa (NpaBo Ha peanv3aumilo apXUTEKTYPHOro, AM3alHEepPCKOro, rpagocTpoUTENbHOMO UK
Caj0BO-MapKOBOro NpoekTa);

10) poBeeHWe NPON3BEAEHNA [0 BCEOOLLEro CBEAEHNUS TakKuM 00pas3oMm, YTO Noboe NULo MOXET
MUMETb JOCTYN K HEMY B MHTEPAKTMBHOM pexume M3 ntoboro mecta v B Ntoboe BpeMsi MO COGCTBEHHOMY
BbIOOpY (NpaBo Ha JoBefeHne 40 BCeobLlero ceeaeHus).

Mcxopa m3  3akoHodaTeNbHOro  MOSICHEHMSI  COAEpXKaHWs  MOHSATUA  MMYLLECTBEHHBLIX U
HEMMYLLIECTBEHHbIX aBTOPCKMX MpaB, cnegyeT CAenaTtb BbIBOA O TOM, YTO HEUMYLLECTBEHHOE MpaBo
npeacraensieT cobo HeuTo Nogo6HOE NpaBy BNAaAeHUs UK PacnopsKeHNs!, KOTOPbIE SBASOTCS OAHUMM
N3 HeobGXOAMMbIX 3fIEMEHTOB NpaBa COBCTBEHHOCTM, @ UMYLLECTBEHHOE MpaBo, HaNpoTWB, OTPaXaeT B
cebe npaBo Nonb30BaHuUS.

Bce ke HeMMyLlEeCTBEHHblE MpaBa TPYQHO COMOCTaBASiTb C NpaBaMu MO PaCMOPSHKEHUIO UMK
BnageHuto. [MpaBo pacnopstkeHust ToW WM MHOW Bellbld B rPpaXgaHCKOM MpaBe npeanonaraeT
tOpMONYECKM YCTAHOBMEHHYO CNOCOBHOCTL CyObekTa npaBa pellaTb cyabby AaHHOW BeLUM - MpoaaBaTh,
MEHSATb, 4apUTb, 3aBELLaTb, YHUYTOXATb U T.4.

MpaBo BnageHuss npeacrTaBnsieT coboK  KaTeropuio, COYETAIOWYH peanbHylo  hU3nYeckyto
NPUHaAONEXHOCTb  KakoW-nMbo Bewmn  CcyObeKkTy U opuOUYECKME OCHOBaHUS Anst  NoAoGHON
npuHaanexHocti. OgHako Brnagernel, Beln He Bceraa MoXeT ObiTb ee cobcTBeHHUKOM. [paBa BrnageHus
N pacropskeHusi B LENOM Henb3s HassaTb KpanWHe Onu3kMMuM Mo  lopuauyeckon npupoae c
HEUMYLLIECTBEHHBLIMW aBTOPCKMMM MpaBaMu, HO BCE e HEMb3si OTPULATb M HEKOTOPOE CXOACTBO MeXay
HUMM.

HeunmyuiecTBeHHble aBTOPCKME MpaBa, B OTNAMYME OT MpaBa BMafgeHWs W pPacropshkeHus,
BKMtovarolwmecs B MNpaBoO COBCTBEHHOCTW, MNuWb YCTaHaBNMBAKOT, T[OBOPS MPOCTbIM  SI3bIKOM,
NPUHAANEXHOCTb TOMO UMM MHOTO CyObekTa K OOBEKTY aBTOPCKMX NPaBOOTHOLLEHUI Kak ero co3gaTens,
T.e. aBTopa. VMHbIMM cnoBamu, HEMMYLLECTBEHHbIE aBTOPCKME MpaBa - 3TO rMaBHbIM 006pa3oM cama
topuanyeckasi BO3MOXHOCTb SIBSITbCA aBTOPOM Kakoro-nmbo npousBefeHusi, HoBllecTBa (B Hayke,
TEXHWKE, UCKYCCTBE U T.4.).

MomMnMO 3TOro, HEMMYLLECTBEHHbIE MpaBa Takke BKMOYalT B cebs HEKOTOpble NpaBa, KoTopble,
04YeBMOHO, N0 MHEHUIO 3aKOHOAATENS, BO3HUKAIOT B pe3ynbTaTe aBTOPCTBA U B AarbHENLEM CTaHOBSTCS
HeOTbeEMIIEMbIMI OT aBTopa. JIn4YHbIE HEMMYLLECTBEHHbLIE MpaBa NpuHaanexaT aBTopy He3aBUCUMO OT
€r0 MUMYLLECTBEHHbIX MpaB W COXPaHAITCS 33 HUM B Clydae YCTYMKM MMYLLECTBEHHbLIX MpaB Ha
1crorb3oBaHe NPon3BeaeHus.

Tenepb Heobxogumo ©onee noapoOHbIM 0OPa3oM  KOCHYTBCS WMMEHHO HEWMYLLIECTBEHHbIX
aBTOPCKMX MNpaB, Tak Kak MMEHHO OHW MPEACTaBMAOTCA B KayecTBe OMpedeneHHoro gyyHaameHTa,
TMaBHOW OCHOBbI aBTOPCKOFO MpaBa B LIENIOM M MMEHHO OHM SIBMSILOTCS CBOEOGpa3HOW Npeanochinkon
ONsi BO3HWMKHOBEHMS M peanusaumMym UCKIYMTENbHBLIX (MMYLLECTBEHHbLIX) aBTOPCKMX npaB. YTo xe
KacaeTcs MMYLLECTBEHHBLIX aBTOPCKUX NpaB (MCKIMIOYUTENbBHbLIX MpaB Ha UCMOMb30BaHWE NPOU3BELEHNS),
TO 3aKOHOAATErb BMOSHE AeTanbHO UX Pa3bsCHSET, YTO YCTpaHAET HEOOXOAMMOCTb MX AONONHUTENLHOWN
KOHKpeTu3aLumn.

CTouT nogyepkHyTb, YTO NPaBO aBTOPCTBA - 3TO Hambonee BaXkHOe, OCHOBOMoOJararoLlee npaso,
CYLLHOCTb KOTOPOrO 3aKM4YaeTCsl, Kak 0TMEYanoch Bbille, B YCTAHOBMEHHOW HOpMONYECKN BO3MOXHOCTM
cybbekTa cuntatbesl co3gaTerniemM, aBTOPoOM TOro UMM MHOro obbekTa aBTOPCKMX MPaBOOTHOLIEHWIA. Ha
OCHOBE [aHHOro npaBa 06asvpytoTCs BCE OCHOBHbIE JIUYHbIE HEUMYLLECTBEHHbIE U VMMYLLECTBEHHbLIE
aBTopckue npaBa. [paBo aBTopa Ha UMS, PAaBHO Kak 1 NpaBoO Ha HEMPUKOCHOBEHHOCTb NPOU3BeaeHus:,
rpaBo Ha obHapoaoBaHMe SBMSAKTCA NPOM3BOAHLIMU OT CaMOro NpaBa Ha aBTOPCTBO.

Hpyroe BecbMa CyLLECTBEHHOE FIMYHOE HEUMYLLECTBEHHOE aBTOPCKOE NPaBO - MPaBO aBToOpa Ha
ums. [aHHoe npaBo MpefnonaraeT npaBo aBTopa MNpPOU3BeOeHWs WUCMOoNb30BaTb UMW paspellatb
MCMonb3oBaHWe NPoun3BeaeHNs Nofd CBOMM MMEHEM, Mo BbIMbILWMEHHbIM UMEHEM (NCEBOAOHUMOM) MK
6e3 ykasaHusi UMeHM, T.€. aHOHUMHO.

3akoHogaTtenb He crnyvyamHo npakTnyeckn obveauHun (ct. 1265 MK P®) gBa gaHHbIX NUYHBIX
HEMMYLLIECTBEHHBLIX aBTOPCKMX MpaBa. [paBo aBTOpCTBa M MpaBO aBTopa Ha WMS - BaXXHeMLMWe
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KaTeropun. 310, COGCTBEHHO, N 0BYCNOBNMBAET TOT (PaKT, YTO OHU HEOTYYXKOAEMbI U HENEpPeSaBaeMbI, B
TOM 4ucne npu nepefade OpyroMy nuly WNM nepexofe K HEMy UCKMUYUTENBLHOro npaBa Ha
ncnonb3oBaHne npovasefeHnsi. OTkas oT AaHHbIX NPaB HNYTOXEH (CT. 1265 K P®).

Ocobo xe crnegyeT ygenuTb BHMMaHue npaBy Ha oOHapoAoOBaHWE MNPOM3BEOEHUs), KOTOPOEe B
cootBeTcTBUM ¢ [K P® npeanonaraet npaBo Ha 0T3biB. CyLHOCTb Ha3BaHHbIX HEMMYLLECTBEHHbLIX MpaB
packpbiBaeTcs B CT. cT. 1268 n 1269 K P®.

B vactHocTu, cT. 1268 K P® ycTaHaBnmBaeT, 4To NpaBo Ha 0OHapo4OBaHME NPOU3BELEHUSA - 3TO
NpaBoO OCYLLECTBUTb AEWCTBME WM OaTb COrfacMe Ha OCYLLECTBEHWE OEWNCTBUS, KOTOPOE BMepBble
Aenaet npousBeAeHVe OOCTYMHbIM AN BceoOwero ceefeHnst nyteM ero onyonvkoBaHus, nyonmnyHoro
nokasa, nybnmyHoOro MCnonHeHusi, coobLleHnss B agupe unu no kabenw nnbo nwbbiM gpyruMm MNyTem.
Cratba 1269 TK P® 3akpennser npaBo Ha OT3biB, SBMSOLLEECA OrMdeckn oOyCroBNEHHbIM
HeoOX0AVMbIM JOMONTHEHNEM K MpaBy 0OHApO4OBaHMS.

MpaBo Ha OT3bIB NpeanonaraeT NpaBoO aBToOpa OTKa3aTbCsl OT paHee MPUHATOro UM pelleHust 0b
0obHapoaoBaHUM NMPOU3BEAEHMS MPU YCNOBUN BO3MELLEHUS JTMLY, KOTOPOMY OTHY>KAEHO UCKITHYUTENBHOE
npaBo Ha MPOU3BEAEHME WU MNPEOOCTaBNIEHO MPaBO WCMONb30BaHWUS MPOU3BEAEHUS, NMPUYMHEHHBIX
TaKMM peLueHnem yobITkoB (cT. 1269 K PO).

MpaBo Ha HENPUKOCHOBEHHOCTb MNpou3BedeHusi, Oyay4u 3akpenneHHbiM B cT. 1266 K Po,
Norvyeckn cregyeT U3 BCEX PAaCCMOTPEHHbIX Bbille JIMYHBIX HEMMYLLECTBEHHBIX aBTOPCKMX npas. Jlloboe
npousBefeHne - 3TO MNPOAYKT YENIOBEYECKOW WHTEMNMEKTyanbHON AEeATENbHOCTW, CregoBaTenbHO, U
00BEKT rpaXkaaHCKO-MPaBOBbIX 0OLLECTBEHHBIX OTHOLUEHWA.

Kaxgbih pa3 npyM BO3HMKHOBEHMM OOLLECTBEHHbLIX OTHOLUEHWA MO MOBOAY [AaHHOTO OObekTa
BaXkHbIM siBNsieTcs obecnevyeHne ero HENPUKOCHOBEHHOCTU.

lMon HEeNpMKOCHOBEHHOCTBIO, TakMM OOpasom, criegyeT MOHUMMaTb COXpPaHeHWe Mpou3BeneHus] B
CBOEeN nepBo3gaHHOCTU. [1paBO Ha HEMPUKOCHOBEHHOCTb MPOU3BEAEHMS, COMMACHO 3aKoHoOAaTerbHON
base, npegnonaraet HegonyleHne 6e3 cornacusi aBTopa BHECEHWSI B €r0 MPON3BEAEHMNE U3MEHEHWMN,
COKpaLLLeHUA M [OOMOJSTHEHUN, CHAOXeHWe MPOU3BEAEHUS MPU €ro UCMONb30BaHUM WNMIOCTPaLUAMU,
NnpeancrioBUeM, nocriecrioBueM, KOMMEHTaPUAMUN UMK KakMMK Obl TO HX ObIITO NOSCHEHUSIMU.

[MpaBoO Ha HEMPUKOCHOBEHHOCTb MPOU3BEAEHMS, B OTMYME OT APYIUX JINYHBIX HEUMYLLLECTBEHHbIX
npaeB, B TOM 4uCIie U TaKMX, Kak MpaBoO aBTOPCTBA W MpaBO aBTopa Ha WUMS, B HEKOTOPOM pone
BMOOU3MEHSETCHA BBUAY ocoboro obctosTenscTBa - cMepTu aBtopa. B 4yacTtHocTu, nuuo, obnagatoulee
NCKIMIOYUTENbHBIM MPaBOM Ha MPOM3BEOEHNE M, COOTBETCTBEHHO, OCYLLECTBMSAIOLLEE WCMONb30BaHWE
aBTOPCKOro Mpou3BefeHMs1 MOCHe KOHYMHbI aBTOpa, BrpaBe paspellaTb BHECEHME B MpPOM3BeaeHue
N3MEHEHWI, COKPALLEHUA NN SOMOMHEHNA NMPU YCNOBMU, YTO STUM HE MCKaXkaeTcs 3ambiCen aBTopa, He
HapyllaeTcs LenoCTHOCTb BOCMPUATUS MPOU3BEAEHMS M 3TO HE MPOTMBOPEYUT BOME aBTopa,
ornpeaenieHHO BbIpaXXeHHOW MM B 3aBeLlaHuu, NucbMax, AHEBHMKAX UNU MHOW NMUCbMEHHON opme. Tak,
BO3MOXHbl HEKOTOPbIE OTCTYMSIEHNSI OT MpaBa Ha HEMPUKOCHOBEHHOCTb NMPOU3BEAEHNS.

B cBow o4vepenp, MpaBo Ha HEMPUKOCHOBEHHOCTb TECHO B3aMMOCBHA3aHO C OPYrMM MpPaBOM -
NMpaBOM aBTOpa Ha 3alUMTy MNPOM3BEAEHMS OT MCKaXEHWW, 3aluTy 4YecTu, JOCTOMHCTBA M [ErI0BOM
penyTauuy aBTopa, KOTopoe BO3HMKAET BCNEACTBME HAPYLLEHWS NpaBa HENPUKOCHOBEHHOCTU.

MpaBo Ha 3awmTy Npegnonaraer cornacHo cr. 1266 MK PP ocyllecTBneHne pearnbHbIX Mep Mo
BOCCTa@HOBJIIEHWNIO OrPaHMYEHHbIX MMM YLWEMITEHHbIX MpaB aBTopa, KOTOpble OKasanucb TakoOBbIMU B
pesynbTare [OEWCTBUA KaKoro-nmbo nwvua, HanpaBrieHHbIX Ha W3BPaLEHWNE, WCKaKEHWE WM WHOoe
N3MEHEHNE NPOM3BEAEHNS], MOPOYALLMX YECTb, AOCTOMHCTBO UMM AEMNOBYI0 penyTauuio aBTopa.

Tarke Heobxogumo MMeTb B Buay, 4To cornacHo K P® coBOKyMHOCTb BCEX OCHOBHbIX JTMYHbIX
HEVMMYLLECTBEHHbIX aBTOPCKMX MpaB, 3a WCKIKYEHMEeM npaBa Ha o6HapogoBaHME WM OT3biB
npoussefeHnsi, obpasyeT eLle ogHo yHOaMeHTanbHOe aBTOPCKOE NpaBo - MPaBo Ha OXpaHy aBTOPCTBA,
UMEHM aBTOpa M HEMNPUKOCHOBEHHOCTM Mpou3BedeHns (B TOM 4Yucrie WM nocrne CcMmepTu asTopa).
ABTOPCTBO, UMS1 aBTOpa U HEMPUKOCHOBEHHOCTbL NPOU3BEAEHNSA OXPaHSIOTCS 6ECCPOYHO.

B HayyHOM cpege Becbma pacnpocTpaHeHa MofeMuka, CBSi3aHHAsi C KOJIMYECTBOM  JIMYHbIX
HEeVMMYLLECTBEHHbIX aBTOPCKMX npaB. MHorve ydeHble nonaratT, YTO MepeyeHb HEUMYLLECTBEHHbIX
aBTOPCKMX MpaB, YCTaHOBIEHHbIN Ha ypoBHe K P®, He saBnseTca mcuyepnbiBawowmM. B Tom uucne
HeKoTOpble MccrneaoBaTeny B cpepe rpaxgaHCKo-NpaBOBbIX OTHOLLEHWUA YTBEPKAAIOT, YTO CyLLeCTBYeT
He YCTaHOBIIEHHOE 3aKoHOOATenbHO HEVMMYLLECTBEHHOE MpaBO Ha OnybnvkoBaHWe TOro WU MHOro
aBTOPCKOro NpousBeneHns <22>.

<22> [paxpgaHckoe npaeo: B 3 1. T. 3 / lMNog pen. A.IN. Cepreesa, tO.K. Toncrtoro. N3g. 4-e,
nepepab. n gon. M.: TK Benbu, M3patenscteo "lMpocnekt”, 2007.

Mo onybnukoBaHMeM B AaHHOW CBSA3M MOHMMAaeETCs Mpu3HaBaemasi 3a aBTOPOM BO3MOXHOCTb
BbiMycka B 0OpalleHne 3K3eMMIsipoB NPOM3BEAEHUS B KONMYECTBE, AOCTAaTOYHOM AN YAOBIETBOPEHUS
pas3yMHbIX NOTpebHOCTEN NyGNuKM Ncxonsa N3 xapakrepa npov3seaeHns <23>.

<23> Tam xe.
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OOHako MOXHO He COrnacutbCsl C OaHHOW TOYKOM 3pEeHUsl, TaK KaK 3aKoHoO4aTenbCTBO He
yCTaHaBnMBaeT NpaBo Ha onybrnnkoBaHME Kak NMMYHOE HEMMYLLIECTBEHHOE NpaBo. 1o cBoen xe npupoae,
Kak BMofiHe BMAHO M3 NPUMBELAEHHOrO onpeaenieHns, NpaBo onybnunkoBaHust ropa3go bnvxke K Kateropum
WUMYLLECTBEHHbLIX aBTOPCKMX MpaB. XOTA B CBSA3M C YCIIOBHOCTbK  pa3rpaHWyeHust  mexagy
NUMYLLLECTBEHHLIMU N HEUMYLLLECTBEHHBIMW NPaBaMmn AaHHOE YyTBEPXOEHME Takke He cnefyeT cumTath B
MONHOWN Mepe KOPPEKTHLIM.

lMpaBo Ha onybnukoBaHWE B HEKOTOPOW Mepe B3aMMOCBSI3aHO C MpaBoM Ha obOHapodoBaHuE,
MO3TOMY €ro TaKkKe MOXHO OTHOCMTb W K NUYHBbIM HEMMYLLLECTBEHHBIM MpaBaM B Crny4vasix, ecnu cama
npouenypa onyornnKkoBaHNs OCYLLECTBIISIETCS BNEPBbLIE.

BooOwe HeumyllecTBEHHble  aBTOPCKME MpaBa, WX MpakTMyeckoe  nNpucyTcTBuME B
NMPaBOOTHOLLEHMSX YACTO BbI3bIBAOT psif BOMPOCOB CO CTOPOHbI HayKu BBMAY SIBHOIO HECOBEPLUEHCTBA
3akoHogartenbcTBa. Tak, Kk npumepy, K P® B cT. 1112 ycTaHaBnuBaeT, YTO NUYHbIE HEUMYLLIECTBEHHbIE
npaBa He BXOOAT B COCTaB HacnencTea, ogHako npu atoM cT. 1267 K PP Bosnaraet 0b6s13aHHOCTM MO
OXpaHe aBTOPCTBa, MMEHM aBTOpa U HEMPUKOCHOBEHHOCTU MPOU3BEAEHMS MOCNE CMEPTU aBTopa Ha ero
HacrneaHKoB, NPaBONPEEMHUKOB.

Takke cornacHo CNoXMBLLENCS B NepeaoBbIX CTpaHax Mupa npakTuke, peanbHbIM 0bLLEeCTBEHHbIM
OTHOLUEHMSIM HACMegHWKM aBTopa pacnofiaraloT TakKMMUM NMYHBIMW - HEUMYLLLECTBEHHBIMU MpaBaMu
aBToOpa, kak npaBo Ha obHapogoBaHMe npou3BeneHusi. [JaHHbIA BOMPOC HEKOTOPOro HEeCOBEPLLUEHCTBA
POCCUMNCKOTO TPadkO4aHCKO-MPaBOBOrO PerynupoBaHnst Bbi3biBaeT OypHYKO MOMEMUKY B Cpede HayudHbIX
aestenen. B yactHoctw, MN.A. Ceprees n U.B. Enncees CKNOHHbI cHMTaTh NOAOOHYHO CUTYaLMO OLLIMGKON
B 3aKOHOAATENbCTBE, ABHBbIM MpoTMBOpeYMeM BHYTpu MK PO <24>,

<24> CepreeB A.ll., Toncton tO.K., EnvuceeB U.B. KommeHTapuii k paxxgaHckomy kogekcy PO.
YacTtb TpeTbs / MNoa pea. A.l. Cepreeea. M., 2001.

C ux MHeHveM TpygoHO He cornmacuTtbcd. KoHeYyHo, HacnegHukn ymepLuero aBtopa npou3BeneHust
OOIMKHbI MMETb HOPUONYECKN MOATBEPXKOEHHOE, YCTAHOBIIEHHOE B 3aKOHE MpaBO Ha OOHapogoBaHue
paHee Hen3BeCTHOro obLiecTBy npou3BeneHus. [1oaToMy C MONMHOWM YBEPEHHOCTLIO MOXHO YTBEPXOATb,
yto cT. 1112 TK P® HyXgaeTcs B CyLLeCTBEHHON KOPPEKTMPOBKE.

HeumyulecTBeHHble aBTOpckMe MpaBa, Oyayun BecbMa CneunduyHbIM - SBIIEHWEM UMEHHO
aBTOPCKOro npasa, AOCTAaTOYHO CUITbHO OTIMYAKTCA OT MMYLLECTBEHHbIX. VIMyLLIeCTBEHHbIE aBTOpCKUe
npaBa B 3HAYUTEITbHOW CTEMEHW CXOAHblI MO CBOEW HOPUANYECKOM MPUPOAE C MpaBOM MOSb30BaHWA,
KOTOpOE SABMAETCH O4HUM U3 SFIEMEHTOB NpaBa COBCTBEHHOCTH.

[MpaBO NOMNbB30BaHUS MWCXOOS M3 CIOXMBLUMXCH B TPaXKOAHCKO-MPABOBOM HayKe TPaKTOBOK
npencraensetr cobow OnpeferneHHbin Habop  pPUMAMYECKM 3aKPEMSEHHbIX BO3MOXHOCTENW Ha
NCMNonb30BaHMe, 3KCNyaTauuio TOro UM MHOro OObekTa npaB (BeluM) B LENsX M3BMEYEHUs BbIrogsbl,
nNpubbINn NMnbo Ans MHbIX Uenen. Kak npaBuno, OCHOBHBIMW LENAMU 3KChfyaTtauun Bewn, y4uTbiBas
YCITOBMS! CyLLLECTBOBAHUS PbIHOYHbLIX OTHOLLEHWUI, Pa3yMeeTCs, ABMSETCH NonyvyeHne npubbinu.

UeTkas rpaHuMua Mexgy WUMYLECTBEHHbIMM W HEUMYLLECTBEHHLIMU aBTOPCKMMW NpaBamu
BbIPAXXaeTCH Takke U B TOM, YTO OHU Heobsi3aTernbHO MOryT BbITb COCPENOTOYEHBI B PyKax OAHOro nuua.

MmyulecTBeHHbIE npaBa COMMacHO 3aKOHOAATENbCTBY aBTOP WMMEET MpaBO MPedoCcTaBnsATb U
apyriMm nuuam. Mexay Tem HeMMyLLeCTBEHHblE MpaBa HeoTAEeNuMbl OT aBTopa, M OH MpPOAoKaeT
Monb30BaTbCA UMM, KaK yke OTMEeYarnoch Bbille, AaXe B Criyvae nepegadun MMyLLECTBEHHbIX Mpas.

MmyLiecTBeEHHbIE aBTOpPCKME MpaBa MOryT NepefaBaTbCA MHbIM NvuaM, W OaHHas nepejada
ocdopmnsieTca. B Buge CBOeobpa3HOro puaumdeckoro Joroopa (goroBopa 00  OTYyxOeHWUU
WCKMIOYMTENBHOrO MpaBa, fMLUEH3MOHHOIo [OroBopa), Ha YpPOBHE KOTOPOro, B CBOKW o4vepenpb,
3aKpennsAwTcsa npasa M 0693aHHOCTM CTOPOH.

B pamkax pgaHHOro Bonpoca paccMmatpuBanucb obwiMe  MONOXEHWsl, YCTaHOBIEHHbIE
3aKOHOOATENbCTBOM B OTHOLIEHUM WMYLLECTBEHHbIX WM HEMMYLLECTBEHHbBIX aBTOPCKMX MpaB, Tenepb
npegcraensieTca HeobxoauMbIM BKpaTLEe KOCHYTbCH MMYLLLECTBEHHbIX M HEMMYLLLECTBEHHbBIX aBTOPCKMX
NMpaB MMEHHO B acnekTe m3gaTenbckoro BusHeca. HemmyllecTBEHHble aBTOPCKME MpaBa B JaHHOM
crny4ae He uMelT KakoM Obl TO HU ObINO OTAMYMTENBHOM cneundurKaumMn, 4YTO HEe OTHOCUTCS K
MMYLLECTBEHHBIM NpaBaM, B pamMKax M34aTenbCKon AesTeNbHOCT BKIOYaoLWmMX B ceba orpaHnYeHHbIN
Habop npa., 06yCcroBNeHHbIN 0COBEHHOCTAMKU JAHHOW OTpacsu, - MPaBo Ha pacnpoCcTpaHeHWe, NpaBo Ha
MUMMOPT, NMPaBO Ha NEPEBO U HEKOTOPbLIE ApYrue.

B 3akntodeHune criegyeT elle pa3 OTMETUTb, YTO UMYLLIECTBEHHbBIE M HEUMYLLLECTBEHHbIE aBTOPCKUE
npaBa OCTaloTCH BECbMa HEOAHO3HAYHbIMM KaTErOPUSMN B MPaXK4aHCKO-NPaBOBOW HayKe.

OpHako aBTOpPCKME MNpPaBOOTHOLLEHMS cogepXaT B CBOEW OCHOBE oOnpedefieHHble npaBa U
0053aHHOCTM CYOBEeKTOB [aHHbIX NpaBoOTHOWweHuW. OTevyecTBeHHasl, Kak B LUenom u 3apybexHas,
rpakgaHCcKo-NpaBoBasi Hayka Noka He npeanoxuna bornee paumoHanbHOW Knaccudukaumm aBTOPCKMX
npae, KPOME YCITOBHOIO pasfdeneHuns X Ha HEMMYLLLECTBEHHbIE N UMYLLLECTBEHHbIE.

23
CkonuvpoBaHo 13 PaspaboTtka
http://y4ebHukn.nHcpopm2000.pdh ANEKTPOHHbIX BUBIMOTEK

https://npaBo.nHpopm2000.pd



HanucaHue Ha 3aka3 ctygeH4veckux pabot http://y4e6Hukn.nHpopm2000.pc

Bornee noapo6HO C AaHHLIMU MOHATUSIMU MOXHO O3HaKOMWUTLCS B COOTBETCTBYHOLLEW Hay4yHOM
nutepatype. [ns n3yyeHust HEOGXOAMMON TEPMUHONOMM PEKOMEHOYETCA 06paTUTLCA K NpaBoBoi 6ase,
yKasaHHOW BblLLE.

§ 2. CoaBTopcCTRO. MpaBo Ha Ucnonb3oBaHne

KOpuaunyeckun MHCTUTYT COaBTOPCTBA He SABNSIETCS HOBbIM B chepe aBTOPCKOro npasa.

CoaBTOPCTBO MpeAcTaBnseTcs kak OAHa M3 BaXKHEWLUMX KaTeropun cdepbl aBTOPCKOro npasa.
[OBOps A3BIKOM HOPUOUYECKOW TEPMWHONOMM, COABTOPCTBO B CaMOM LUMPOKOM 3Ha4YeHUU SABISETCS
ofHOM n3 opM peanu3aumyM aBTOPCKMX MNPaBOOTHOLLEHWA. B obliem, NOBEPXHOCTHOM MOHWMaHUK
OaHHOro TepMMHa NpegnonaraeTcs, YTO COaBTOPCTBO BO3HMKAET B pesyrbTarte AeATEeNbHOCTM ABYX UMK
bGonee aBTOpPOB Haj KakMM-NnbOO ogHMM Npon3BedeHneM. HakoHel, COaBTOPCTBO BMOSTHE MOXHO Ha3BaTb
NPaBOBbIM MHCTUTYTOM, BKITHOYAKOLWMMCA B CTPYKTYpY aBTOPCKOrO, a CrleAoBaTeribHO, U rpaXKgaHCKOro
npasa B LEMNoM.

[MpaBoBOM WHCTUTYT, B CBOK OYepedb, - 3TO COBOKYMHOCTb HOPM MpaBa, PerfaMeHTUPYLnX
OLHOPOAHYIO rpynny OOLLECTBEHHbLIX OTHOLLEHWUN.

CoaBTOPCTBO pernameHTUpyeTcs B 3aKOHOOATENbCTBE, B paMKax KOTOPOro B [AaHHOW CBSA3U
uenecoobpasHo ocobo BeigenaTe K P®. OcHoBononaratiowyMm MpaBoBbIM aKTOM B OTHOLUEHWM
COaBTOpCTBa, pa3ymeeTtcsd, sengetca K PP, Tak kak MMEHHO B €ro pamKkax yCTaHaBnMBalTCs BCeE
OCHOBHbIE acnekTbl OYHKLMOHMPOBAHWNST JAHHOIO MPaBOBOrO MHCTUTYTA, peanu3aunsi NpaBOOTHOLLEHNN,
C HMM cBsi3aHHbIX. PaHee, go 1 sHBaps 2008 r., 3akoH P® "O6 aBTOpCKOM nMpaBe U CMEXHbIX npaBax”
TaKKke perynupoBan OTHOLLEHMS CoaBTOpCTBa HapaBHe ¢ K PO.

KoHKpeTHOro onpegeneHnss coaBTOpPCTBa 3aKOHOO4ATENbCTBOM HE BbIpaboTaHO, HO MCXoAas U3
CMbICIia HOPM MpaBa, PEerynupyroLwmx rpynny SaHHbIX MPaBOOTHOLLEHWA, MOXHO caernaTb BbIBOA, YTO
COaBTOPCTBO SABMSAETCA MNPaBOBbIM WMHCTUTYTOM, PErfaMeHTUPYIOLWUM OBLLECTBEHHbIE OTHOLLEHUS,
cknagbiBaroLLmecsd no MOBOAY CO34aHUSA U UCMONb30BaHMA OObekTa aBTOPCKMX NpaB (Npou3BeneHus,
n300peTeHnst U T.4.) COBMECTHbIMM YCUNMAMU OBYX WMy Oonee CyOBbEKTOB (aBTOPOB). XOTA MOXHO
BCTPeTUTb 1 Bonee obLune onpedeneHnsa NOHATUS COaBTOPCTBA, B YacTHoCTU cT. 1258 MK P® B cBOEM
KOHTEKCTE yCTaHaBMMBAET, YTO COABTOPCTBO - 3TO aBTOPCKOE MpaBO Ha Mpou3BedeHue, COo3gaHHoe
COBMECTHbLIM TBOPYECKUM TPYAOM HECKOIBKUX JTNLL.

Taknm obpasom, HeobxooMmMo 0bpaTUTb BHUMAHUE Ha HEKOTOPbIE MPU3HAKKU, KOTOpbIMM obnagaeT
COaBTOPCTBO.

Bo-nepBbix, rMaBHbIM NMPW3HAKOM OAHHOTO MPABOBOIrO WHCTUTYTa SBMSIETCHA TO, YTO B CO34aHWM
npou3BefeHns y4acTByOT ABa unu bonee nuua.

Bo-BTOpbIX, A4EATENBHOCTb AAHHBIX ML, AOMMKHA SBNSATBCA UMEHHO TBOPYECKOW AEeATENbHOCTLIO.
TBopyeckasi OesTenbHOCTb, B CBOK O4vepefb, fpegnonaraet KOMMIEeKC AEeNCTBUI, HamnpaBneHHbIX
HenocpeacTBEHHO Ha CO3JaHune TOro UMM MHOTO NMpou3BedeHus. Taknum ob6pa3om, MOXHO 3aKMiYUTb, YTO
OpraHu3auMoHHas OeATenbHOCTb, BCMOMOraternibHas [OedATeNbHOCTb, HanpaBlieHHas Ha  MOWUCK
mMatepuana, KpUTUKY U Opyrme CXoxue Bugbl OEeATENbHOCTU, He ByayT sSBNATbCA Npegnochinkamu Ans
BO3HVMKHOBEHWSI MPaBOOTHOLLEHWIA COaBTOPCTBA.

TBOPYECTBO, HECMOTPSA Ha KaXKyLLLYyHOCS MPOCTOTY CBOEr0 MOHMMaHWUs, - CIIOXHOE Hpugndeckoe
MOHATWE, KOTOPOE HEOOHO3HAYHO TPaKTyeTCs B IOpUMAMYECKOW nuTepaTtype. Tak, MHOTME Yy4deHble
MbITAOTCH ONPEAENUTb KPUTEPUN, B COOTBETCTBUM C KOTOPLIMU MOXHO YCTAHOBUTbL, ABASAETCS N Ta UMK
nHas paboTa TBOpYECTBOM B topuamdeckom acnekte. OcobeHHO paHHas npobnema rmnyboko
nccneposaHa B Tpygax B.A. WoHaca, koTopbli MbiTancs BbISBUTb HOPUANYECKU 3HAYMMblEe acnekThbl
TBOPYECKNUX NPON3BEAEHUN.

[daHHbIM  yyeHbIM, wnccnefoBaBwWMM B OOMblUen CTENEeHU MNPOV3BELAEHUS XYAOXECTBEHHOW
nutepartypbl, OblIIO  yCTAHOBMNEHO, YTO [M@BHOE OPUONYECKOE 3Ha4YeHMe WMEKT XYLOXECTBEHHbIE
obpasbl, ucnonb3yemble B TBOPYECTBE, B 4aCTHOCTW, B pamkax ctoxketa. Mexgy tem B.A. WMonac
CKITOHSIETCS K MHEHUIO, YTO CO3[aHue TeMbl A7 MPOU3BEAEHMNS, CHOXXETHON NMHUK, DOPMbI U3NOXKEHWS
(A3bIka) He ABNATCA OPUAMYECKUM 3HAYMMbIMM acrnekTaMu TBOPYECTBAa, a 3HAYMT, U He MopoXxaarT
aBTOPCKOro Npaea, B TOM YUCIIE 1 HE MPUBOAST K BO3HUKHOBEHMIO COaBTOpCTBa <25>.

<25> Wonac B.A. TlpousBegeHuss TBOp4YecTBa B rpaxagaHckom npaee. M.: KOpugudeckas
nuteparypa, 1972.

[laHHas Touka 3peHus BECbMa OpUrMHarbHa U He fMLLEHA OCHOBaHWI, HO YacTo Takue OeTarnbHble
KpUTEPUN HE MPUMEHSIIOTCS MPU YCTaHOBMEHMN NMPaBOOTHOLLEHWIA COABTOPCTBA W HaNMunsi aBTOPCKUX
rnpas.

B-TpeTbux, gaHHas TBopYeckasi AesATENbHOCTb AOMKHA OblTb COBMECTHON, MHAYe roBOpSi, AOIKHA
OblTb HanpaBreHa Ha AOCTMXKEHWE KOHKPETHOIO KOHEYHOro pesyrbTaTa - co3gaHue npovsBegeHuvs. B
NMPOTUBHOM Clly4Yae Takke He BO3HMKAeT NPaBOOTHOLLEHWUIA COaBTOPCTBA.
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CoBMeCTHOCTb [OeATeNnbHOCTM 3akmo4vaeTcsl B TOM, 4YTO HEKOTOpOe KONMYECTBO aBTOPOB
OCYLLECTBNSAKT CBOM OENCTBUSA MO CO34aHMIO OOHOro npousBedeHus. Ho B gaHHOM crniydae nosiBnsieTcs
psa cBoeoOpasHbIX CrOXHOCTEW, KacarlowMxcsl TOro, YTo MNpov3BedeHne MOXeT ObiTb HepaspbiBHbIM
LUenbiM WM COCTOSITb U3 HECKONbKMX CaMOCTOATENbHbIX 3aneMeHToB. B Tex cuTyauusix, korga
npoussegeHne chopMMpoOBaHO M3 HEKOTOPOrO KONMMYECTBA CaMOCTOSTENbHbLIX YacTen (kak, Hanpuvep,
COOpPHMK CTMXOB, B KOTOPOM CTUXOTBOPEHUSA HAMMCaHbl pasfMyHbIMX aBTOpaMu), COaBTOPCTBO Oyaer
BO3HMKATb NULLb TOr4a, KOrga BCe 3TU COCTaBHbIE ANIEMEHTbI JIOTMYECKN B3aUMOCBSI3aHbl Mexay CoboMn,
B pe3ynbrate 4Yero oopMmpYoT eOVHYI0 CTPYKTYPY, HECMOTPS Ha UX CaMoOCToATENbHOCTb. Jlornyeckas
B3aMMOCBSI3b OTpa)kaeTCcsl B HEBO3MOXXHOCTW OTAENEHMS OaHHbIX YacTen 6e3 nckaxeHust cMbicra BCEero
npoussefeHns B LienoM. B Tex cnyyasx, koraa cocTaBHblE YacTu NPOM3BEAEHUSA, AaXe HECMOTPS Ha UX
NOrMYECKyl0 B3aMMOCBSA3b C OPYMMIMW 3fiEMEHTaMU NPOU3BEAEHMS, OTAENAITCA, He Hapylwas obuiero
CMbICNa, KOHLENTyanbHOro 3Ha4YeHUsl MpOUM3BEAEHMS, MPABOOTHOLLUEHUS COaBTOPCTBA MOMyT U HE
BO3HMKaTb. Tak, K NpuUMepy, NpyU U3bATUM U3 KHUTM WIAOCTPAUMA, CO34aHHbIX XYOOXHUKOM, OOLMiA
CMbICIT NMPOM3BEAEHUA B LENOM He uameHseTcsa. OgHako 3akoHo4aTeNnbCTBO BECbMa KaTEropuMyHoO B
AaHHOM OTHoweHun. Ctatba 1258 K P® ogHO3HAYHO yCTaHaBNUBAET, YTO rpakgaHe, CO3faBlLuune
npousBefeHNe COBMECTHBIM TBOPYECKUMM TpyaOM, MPU3HAKTCA COaBTOpaMU HE3aBWCMMO OT TOro,
obpasyeT nu Takoe NpousBedeHVe HepaspbiBHOE LIEFIOE UMM COCTOMT M3 YacTew, kaxkgasi U3 KoTopbIX
UMEET CamMoCTOoATENbHOE 3HayeHue. [lerno B TOM, YTO B 3aKOHE MPSMO HE KOHKPETM3UPYIOTCH UMEHHO
NpeanocbIiki BO3HWKHOBEHMSI COAaBTOPCTBA B Chydasix, Korga npOM3BEOEHME COCTOMT M3 4YacTen,
MMEOLLIMX CaMOCTOSATENBHOE 3HaYeHMeE.

HakoHel, OogHUM M3 YCNOBMI BO3HUKHOBEHUS COABTOPCTBA SIBMSETCS HANMYMe ONpeaerieHHOro
cornailieHusi, goroBopa O coaBTopcTBe. Kak yTBepxgaeTcsa B TpyAax MHOMMX uccriegoBaTenew,
cornawleHne o COaBTOPCTBE OTHIOAb He SIBNSIETCS LEHTParibHOW Npeanocbikon BO3HUKHOBEHUS CaMUX
NMPaBOOTHOLLEHWI COABTOPCTBA, TaK KaK COaBTOPCTBO BO3HWKAET B pe3ynbTaTe HenocpenCcTBEHHOro
dakTuyeckoro ydactusa asyx wunu 6onee nuy B co3gaHuy npov3sBeneHusi. Takum obpasom, Oorosop o
COaBTOPCTBE SABMSAETCA BTOPOCTEMEHHBbIM, B HEKOTOPOM poAe Aaxe akynbTaTUBHBIM MNPU3HAKOM
coaBTOpCTBA.

[MpaBOOTHOLLEHNST COABTOPCTBA He SABMANTCH OOQHO3HAYHbIMW, UM CBOWCTBEHHA ONpedeneHHas
crieumduka B 3aBUCUMOCTU OT OCOOEHHOCTEN CamMoro Npov3BedeHUs, KOTOpoe CO30aeTcsi COBMECTHbLIM
obpaszoM. Mcxogsa u3 cTpyKTypbl NPOM3BEAEHUSA, COABTOPCTBO ObiBaeT pasgenibHbIM U HepasaenbHbIM.
OTnununTenbHble 0COGEHHOCTU AaHHbIX OBYX Pa3HOBMOHOCTEN COABTOPCTBA 3aKITH0YaTCA B COAEpXKaHMU
NMPaBOOTHOLUEHMN, T.€. B NpaBax M 0653aHHOCTAX CyObeKTOB. Tawke pasnunyHble Buabl COABTOPCTBA
npegnonaraloT pasHble MPaBOBbIE PEXWMbI MCNONB30BaHUS npoussedeHus. MoaTomy paccMoTpeHune
pa3genbHOro 1 HepasgenbHOro COaBTOPCTBA HEOOXOOMMO OCYLLECTBMATbL MMEHHO B acnekte obbema
aBTOPCKMX MpaB y COaBTOPOB.

ABTOpCKME MpaBa BKIHOYAOT HE TONMBbKO HEUMYLLECTBEHHbIE MPaBa, HO M NMPaBo Ha UCMOMNb30BaHNE
npoussedeHunsa. OnpenerieHHON TPaKTOBKKU, BKIOYalLWlen B cebsi BCE OCHOBHbIE acmnekTbl TepMuHa
"ucnonb3oBaHue npousBeneHusa", He CyLIeCcTBYeT, HO crnefyeT npeanonoXuTb, YTO WUCMNONb3oBaHWe
npousBedeHnss nNpeanonaraetT OCyUleCTBIEHME ONpPeAEeneHHbiX OEWCTBUW, 3akmnio4vallmxcs B
nybnukauum, BOCNPOM3BEAEHUN, TUPAKNPOBAHMN U MHOM C LIENbBIO U3BMEYEHUS NpUObINK, BeIroabl v B
WHbIX Liensx.

PasgenbHoe cOaBTOPCTBO BO3HMKAET Kak pa3 B Cry4vasx, Korga Mpou3BedeHue, CO3daHHoe
COBMECTHBIMM YCUITMSIMU  HECKOSbKMX aBTOPOB, MpeAcTaBnseT cobori COBOKYMHOCTb OMnpederneHHbIX
CaMOCTOSATENbHbIX YacTeln, KOTOopble MOMUMO TOrO, YTO BMWCHIBAKOTCA B OOLLYyHO KOHUEMUMIO BCEro
npou3BefeHnsi, HageneHbel U OTAeNbHbIM COOCTBEHHbIM 3HadeHuem. CnefyeTr OTMETUTb, YTO YacTb
NPOM3BEOEHNSA MNPU3HAETCA WMEILEN CaMOCTOATENIbHOE 3HA4YeHue, €ecnum OHa MOXeT ObiTb
MCMOJb30BaHa HE3aBUCUMO OT APYrMX YacTen 3TOro Npon3BeaeHus.

TouyHasi onpeAeneHHOCTb aBTOpa KakdoW M3 CamMOCTOSTErNbHbIX YacTen npou3sBeneHus (rmas,
pasgenoB M T.4.) SABNSETCS [MaBHbIM YCMOBUMEM [Afs BO3HWKHOBEHMS pPa3gesibHOro COaBTOPCTBA.
CooTBETCTBEHHO, MpPX pa3geribHOM COaBTOPCTBE KaXKAbli M3 aBTOPOB OCTaBSAeT 3a coboi aBTOpCcKMe
npaBa B OTHOLLUEHWM CO30aHHON HenocpeacTBEHHO MM YacTu. Ctatbs 1258 K P® yctaHaenuBaeTt, 4to
YacTb NPOM3BEOEHUS, UCTIONb30BaHWE KOTOPOW BO3MOXHO HE3aBUCUMO OT APYrMX YacTem, T.e. 4acTb,
MMeloLLas CaMoCTOATENbHOE 3HayeHue, MOXeT OblTb MCnonb3oBaHa ee aBTopoOM MO  CBOEMY
YCMOTPEHUIO, eCN COorMnalleHemM Mexay coaBTopamMu He NpegycMOTPEeHO uHoe. Ho moMMMo Toro, 4To
KaXObli aBTOP BrpaBe pacnopshkaTbCs CBOEW YacTblo OOLLEr0 NpPOM3BEAEHUS CaMOCTOSATENbHO, 3aKOH
npegnonaraet, 4YTo Npou3BeAeHne, CO34aHHOEe B COaBTOPCTBE, UCMOMNb3yeTCsl COaBTOpamMu COBMECTHO,
€CnY, KOHEYHO, OHM CaMW Ha OCHOBE BONEM3BSBIEHUS HE PELINN YCTaHOBUTb [APYrOn PeXuMM
ncrnonb3oBaHns. COBMECTHOCTb, MO MHEHMIO HEKOTOPbIX YYEeHbIX, MpeAnonaraeT, YTO aBTOPCKOe NpaBo
Ha BCe NPOW3BEAEHME MpUHAONEeXUT aBTopaM coobuwa, MNpuMyYeM Ha OCHOBE paBeHCTBA U BHe
3aBMCMMOCTU OT CTEMNEHM Yy4acTusd Kakdoro KOHKPETHOro aBTopa B CO34aHUM MNpPOV3BELEHMUS.
HepasgenbHoe COaBTOPCTBO BO3HWUKAET MpeXae BCEro Npy LENOCTHOCTU NMPOU3BEOEHMUS, U3bATUE U3
KOTOPOro OTAESbHbIX YacTeln UcKaxkaeT obLLMIA CMbICT.
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[NaBHBIM OTNMYMEM pa3genbHOrO COaBTOPCTBA OT HEPasfenbHOro SBMASEeTcA TO, YTO Mpu
HepasdenbHOM COaBTOPCTBE, Yy4MTbiBask OCOOEHHOCTM CaMOro Mpou3BedEeHWsi, COaBTOPbl WMET
COBMECTHblE aBTOpPCKME MpaBa, a CregoBaTeNlbHO, He WMEKT OPUANYECKON BO3MOXHOCTM Ha
NCMNOMb30BaHME OTAEMbHbBIX CO30aHHBIX UMW YacTen MPOU3BELEHUS.

B paHHONM cuTyauumn aBTOpcKOe NpaBo NpUHAAMNEXUT BCEM aBTopaM coobuia. HacyeT Toro, 4To xe
crnegyeT NoHMMaTb No4 COBMECTHBIM MCMONIb30BaHNEM MPOU3BEAEHMS, B HAYYHOWN rpaXkgaHCKO-MpaBOBOM
cpefe BefeTcs OXMBMEHHas OypHas nornemuka, Tak Kak 3akOH TOYHO He perfiaMeHTUpyeT AaHHbIX
acnekToB. B Hanbonee 0OBLEKTMBHONM TOYKE 3PEHUSI HA AaHHbBIA BOMPOC YTBEPXKAAETCHA, YTO COBMECTHOE
MCrnonb30BaHWe npegnonaraeT UCNONb30BaHWE MPOU3BEAEHMS, MPU KOTOPOM BCE COABTOPbI MMEKT
abconoTHO paBHbIe NMpasa.

Tarke cT. 1258 'K P® 3akpennser, 4To B crny4vae, Korga npoussefeHne obpasyeT HepaspbiBHOE
Lenoe, HU O4WH U3 COABTOPOB He BrnpaBe 6e3 4OCTAaTOYHbIX HA TO OCHOBaHWUI 3anpeTuTb MCNOMb30BaHUE
Takoro npousBefdeHusi. B cnyvasx ¢ HepasgenbHbIM COaABTOPCTBOM [aHHas HOpMa MpaBa BMOJSIHE
achbdekTuBHO  pyHKUMOHUPYEeT. Ho u3 dopmynupoBkm faHHonm ctatem K P®, ee cmbicnoBoro
cofepXaHus cnegyeT, YTO NMpW pasfdenbHOM COaBTOPCTBE MCMONb30BaHWE NPOM3BEOEHUS] KOHKPETHBLIM
aBTOpPOM MOXeT ObITb 3anpelieHo Apyrumu astopamu. OfHako 3aKOHOM He pernamMeHTMpYHoTCA
KOHKpETHblE Cry4au, YCroBusi, MOPSAOK W MHble acnekTbl nogobHOro 3anpeTta, Mo3Tomy cyaebHoe
paspeLleHne CrnopoB Mexay pasgenbHbiMM coaBTOpamMuM MO MOBOAY  MCMONb30BaHMs  OOLiero
Npou3BefeHNst He ONUpPaeTCs Ha TOYHO ONpeaeEneHHyo NpaBoByo 6asy.

UTak, Bblle ObIIO yCTAHOBMEHO, YTO MPaBO Ha WCMONb30BaHWE MPOU3BEAEHUS MOXET ObITb
pasnuMyHbiM B 3aBMCMMOCTM OT TWMOBOW MPUHAANEXHOCTM COaBTOPCTBA K pas3geribHOMYy W
HepasdenbHOMY, HO Takke HeobOXOguMO OTMETUTb, YTO CyLLEeCTBYeT euwe ofHa pas3HOBMAHOCTb
NCMNOMb30BaHMsA NpousseneHns - cBobogHOe ucnonb3oBaHne, obnagatollee onpegerneHHbIMU YepTamu.

B yacTtHOCTM, npaBoBON pexum cBOOOAHOrO MCNOMb30BaHWS MPOU3BEAEHMS BO3HUKAET TONBbKO B
TOM cryyae, Korga AaHHoe npou3BefeHue yxe bbio obHapogoBaHo. Takke gaHHbIV TUM UCMOSNb30BaHUSA
He [OMKEeH KacaTbCsl JIMYHbIX HEMMYLLECTBEHHbIX MpaB aBTopa W He AOMKEH Kakum-nnbo obpasom
OrpaHu4MBaTh UMM YLLEMIATbL €ro NpaBa Ha JaHHOE Npou3BeneHNE.

lMpaBo Ha cBOGOAHOE MCMOMb30BaHWE MPOU3BEAEHMSI - 3TO Takoe MpaBoO, KOTOpoe Mo3BONseT
ncnomnb3oBatb TO UK MHOE Npou3BefeHne 6e3 onpeaeneHHoro cornacus co CTOpoHbl aBTopa. MHbIMU
cnoBamn, MpaBo Ha cBob6OAHOE MCNOMb30BaHWE MPUHAAJEXWUT He aBTopaM WM CcoaBToOpam
npousBefeHnsi, a TPeTbMM JIMuaM, KOTOpble Takke MOryT ObiTb 3auHTEpecoBaHbl B MOAOOHOM
NCMNOMNb30BaHNM.

3akoHoOaTenbCTBO YCTaHABMBAET YCIOBWSA, CMNOCOOCTBYIOLLME BO3HMKHOBEHMIO MpaBa Ha
cBoboaHOE UCMOMb30BaHWe, U yTBEPXKAAET Npeaeribl AaHHOro UCMONb30BaHNS.

B cootBetcTBMM ¢ K PP cnenyet npuBecTn Bce acnekTbl, B KOTOPbIX YCTaHABMBAETCA NpaBo Ha
cBOOOAHOE UCMOMb30BaHME NPOU3BEAEHNS:

1) pacnpocTpaHeHne opurnHana unm aK3eMnnsipoB onybnnkoBaHHOro npouaseaeHus (cT. 1272 MK
P®);

2) cBoGogHOE BOCMpOU3BEeaEeHNE NPOM3BEeaEHNS B NMNYHbIX Lensax (cT. 1273 TK PO);

3) cBobogHOE WCNONb30BaHWE MPOU3BEAEHMS B MH(OPMAUMOHHBIX, Hay4YHbIX, Y4YEOHbIX WK
KynbTypHbIX Lensax (cT. 1274 TK PO);

4) cBobogHOE NCMONb30BaHWE NpousBedeHns nytem penpogyumpoBanus (cT. 1275 K P);

5) cBob6oaHOE MCMONMb30BaHNE NPOM3BELEHUSA, MOCTOSTHHO HAXOOALWErocsi B MecTe, OTKPbITOM Ans
cBobogHoro noceweHns (ct. 1276 MK PO);

6) cBoGogHOE NyGIIMYHOE NCMOSTHEHME MY3bIKanbHOMo npou3segeHus (ct. 1277 MK Po);

7) ceobogHoOe BoCnponsBeaeHme NpousseneHns ong uenen npasonpumerenns (ct. 1278 MK Po);

8) cBoboaHas 3anncb NPOM3BEAEHMS OpraHu3aunen 3UPHOro BeLLaHMs B LENSX KPaTKOCPOYHOro
nonb3oBaHus (cT. 1279 K P®);

9) cBobogHoe BocnpousBedeHne nporpamm ang OBM u 6a3 gaHHbiX, OEKOMMUIMpOBaHWe
nporpamm gns 3BM (ct. 1280 K P®).

B cthepe nspgatenbCckon OeATenbHOCTU, B paMKax KOTOPOW MPaBOOTHOLLEHWUS CKNagblBalTCca MNo
MoBOAY MUCbMEHHbIX NUTEPATYPHbIX MPOU3BEAEHUN (XYOOXECTBEHHbIX, HAy4YHbIX U T.A4.), 0CODyK ponb
urpatoT Hopwmbl npaBa [K P®, perynuvpylowmne pacnpocTpaHeHWe opurnHana WauM 3K3eMMsipoB
onybnMKOBaHHOIO  MpoOu3BEAEeHMs, a Takke CBODOOHOE  UCMOMb30BaHWE  MPOWM3BEAEHUS B
WH(POPMALMOHHBIX, HAYYHbIX, Y4EOHbIX MK KyNbTYPHbIX LIENSX.

PacnpocTtpaHeHne opurMHana wnm 3K3emnnspoB OnybrMKOBaHHOIO MPOW3BEAEHMS SABNSAETCS
OAHOM U3 pasHOBMAHOCTEN CBOGOOHOIO MCMNonb3oBaHMs npousBedeHunsa. Ctatba 1272 TK PO
yCTaHaBnvBaeT, YTO, €CfiM OPUIMHaN Wy 3K3eMMnsipbl NPaBOMEPHO OMyONMKOBaHHOIO NpPOU3BeaeHWs
BBEOEHbl B rpaxgaHckmi obopoT Ha Tepputopum PP nytem ux npogaxvm WMAM MHOTO OTHYXOEHWS,
AanbHeviee pacnpocTpaHeHne opurnHana unu 3K3eMnsipoB Npou3BegeHns gonyckaetcsa 6e3 cornacus
npaBoobnagartens v 6e3 BbinnaTel EMy BO3HArpPaXK4EHUS, 3a UCKITHOYEHNEM Crny4vasi, MpeayCMOTPEHHOTO
cT. 1293 TK P® (npaBo cnegoBaHus). OgHako CTOMT NOAYEPKHYTh, YTO NMpaBa aBTopa, 0COBEHHO NMYHbIE
HeVMyLLIeCTBEHHbIE NPaBa, He AOIMKHbI KaKUM-NMbo 0bpas3om yMansaTbCa Unm yemnaTbes.
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CeobogHoe wWcCnonb3oBaHWE TMPOM3BEAEHUA B WH(OPMAUMOHHBIX, HAy4YHbIX, Y4Y4EOHbIX WK
KyNbTYPHbIX LENnsAx B pamKax u3gateribCkon AeATenbHOCTM BbipaXKaeTCsi HEMOCPEACTBEHHLIM 0Opa3oMm B
crneayowmnx acrnekTax:

1) B UMTMPOBaAHUN B OpWUIMHanNe M B MEPeBOAE B Hay4yHbIX, MOFIEMUYECKMX, KPUTUHECKUX WK
MHOPMALIMOHHBIX LEeNnsax npaBOMEPHO OOHAPOO4OBaHHbIX MNpou3BeeHu B obbeme, onpaBgaHHOM
Lenbl LUMTUPOBaHUA, BKITHOYAas BOCMPOU3BEAEHME OTPbLIBKOB M3 TA3eTHbIX W JXypHarbHbIX CTaten B
dopme 0630poB nevaty;

2) B NCMOMb30BaHUKN NPpaBOMEPHO 0O6HapPOA0BAHHBLIX MPOM3BEAEHUA N OTPLIBKOB U3 HUX B Ka4ecTBe
WNIOCTpaUMn B U3daHusX, paauno- U Tenenepegayax, 3Byko- U Buaeo3anucax y4ebHOro xapakrepa B
obbeme, onpaBgaHHOM NMOCTABIEHHON LENbHo;

3) B BoCMpou3BegeHWM B npecce, coobweHnn B acdup wmnM no kabenw npaBoOMEPHO
OnybnMKOBaHHbIX B raseTax WM >XypHamnax cTaTerd Mo TEeKyLMM SKOHOMMWYECKUM, MONUTUYECKNM,
coumnanbHbIM U PENTUTMO3HBIM BOMPOCaM MIK NepefaHHbIX B 3Mp Npon3BeeHWIn TaKkoro e Xxapakrepa B
crny4asix, korga Takoe BOCMNPOM3BELAEHUE UM cooOlLleHre He Obino cneunanbHO 3anpelleHo aBTOpPOM
UNn YHbIM NpaBoobnagarenem;

4) B BOCMpoOU3BeaEHM B Npecce, coobeHnn B achmp mnm no kabento nyornmyHo NpON3HECEHHBIX
MOMMUTUYECKMX peder, obpalleHuit, [OKNaaoB M APYIUX aHanorvyHblx rnpoussedeHuin B obbeme,
onpaBgaHHOM WHAOPMALMOHHONM Uenbio. [py 3ToM 3a aBTopaMu Takux MPOWM3BEAEHUN COXpPaHAETCA
npaBo Ha ux onybnnkoBaHne B COOpPHUKaX;

5) B Bocnpou3BegeHnm unm coobLleHnn ons BceobLlero ceefeHus B 063opax TeKyLwmx coObITui
cpenctBamu cotorpacmm, kmHematorpacmm, nytem coobLleHns B achmp mnm no Kabento Nnpon3seneHni,
KOTOpbl€ CTaHOBATCS YBMAEHHBIMU WUIN YCIbILWAHHBIMA B XO4€ Takux cobbITMI, B 06beMe, onpaBgaHHOM
MHOPMALIMOHHOW LEernblo;

6) B BOCnpon3BedeHun 6e3 n3BredeHus npudbinu penbegHO-ToHYEYHbIM WPUHTOM UK ApyruMu
cneumanbHbiMM  cnocobammn  Ons  crenbiXx MNPaBOMEPHO ONyOIIMKOBAHHBIX  MPOM3BEOEHUA, KpoMe
npou3BegeHnii, cneumanbHO CO34aHHbIX A7 BOCMPOU3BEAEHUS Takumu cnocobamum (cT. 1274 TK PO).
Ewle oavH BaXHbIN acnekT, yCTaHaBNUBAKOLWMIA NPaBo Ha cBOOOAHOE MCMONb30BaHNE MPOU3BEAEHMS U
MUMEIOLLMIN OTHOLLEHME HEMOCPEACTBEHHO K M3QaTernbCkon cdpepe OEesTENbHOCTU, - WUCMONb30BaHWe
npousBefeHnst NyTeM penpoayLmpoBaHus.

PenpogyumpoBaHue (penporpacunyeckoe BOCNPOM3BEAEHME) - PaKCUMUITBHOE BOCMpPOU3BEAEHME
npousBefeHnst C MOMOLLbI MOObIX TEXHWYECKUX CPeAcTB, OCYLLECTBSIEMOE He B LENAX M3gaHus.
PenpogyuvpoBaHne He BKMOYaeT BOCMPOU3BEAEHVME MPOM3BEOEHNS WIM XpaHEHWEe €ero Konuni B
SMNEKTPOHHOW (Takke UMcpPOBON), ONTUYECKON WM MHOW MalLMHOYMTaeMon ¢opme, KpoMe Cry4vaeB
CO30aHNs C MOMOLLIbHO TEXHUYECKUX CPEACTB BPEMEHHBIX KOMWUA, NPeAHa3HaYeHHbIX 41151 OCYLLEeCTBIEHNS
penpoayuupoBaHus (n. 2 ct. 1275 TK PO).

HonyckaeTtcs nponsBegeHne penpoayLmpoBanHns 6e3 cornacusa npasoobnagartens u 6e3 Bbinnathbl
BO3HarpaxaeHusi B €4MHCTBEHHOM 3K3emnnsape 6e3 Lenen nonyyeHms npubsiny B CneayLwmx cnyyasx:

1) Korga penpogyuMpoBaHWE OCYLLECTBISETCA B OTHOLUIEHWM MPaBOMEPHO OMyOnMKOBAHHOMO
npousseneHns Gmbnmotekamm W apxvMBamMuM [ONsi  BOCCTAHOBIIEHWS, 3aMEHbl YTPAYEHHbIX WU
NCMOPYEHHBIX 9K3eMMIIAPOB, MNPENOCTaBMEHUs] 3K3EMMNISIPOB NPouM3BedeHud ApyruMm  6ubnnoTekam,
yTpaTVBLLMM MO KakKnM-1iMbo npuvmMHam npounsBeneHuns n3 cBomx poHaoB;

2) Korga penpoayumpoBaHue NMpOM3BOAUTCA B OTHOLLEHWM OTAESbHbIX CTaTen M ManooOBbEMHbIX
Npou3BedeHniA, NPaBOMEPHO OMyONMKOBaHHbIX B COOpPHMKax, raserax Wu Apyrux nepuogndeckux
N34aHUAX, KOPOTKUX OTPbIBKOB W3 MPaABOMEPHO OMyOnMKOBaHHbLIX MUCbMEHHBIX Mpou3BedeHnn (C
unncTpaumammn. unu 6e3 mnnctpauyun) Gubnuotekamm M apxuBamu MNo 3anpocam rpaxgaH Ans
NCMoMb30BaHNs B YYEOHbIX M HaydHbIX LEnsx, a Takke obpasoBaTenbHbIMU Yy4YpexaeHusamMun Ons
ayauTopHbIX uenen (ct. 1275 MK PO).

lMpaBo Ha cBobGoOAHOE WCMONb30BaHWE MPOU3BEAEHUS, OTAENbHbIX €ro YacTten (B 4aCTHOCTMW,
XyOOXECTBEHHbIX 00pa30B, HEKOTOPbIX 3AMIEMEHTOB CHOXKETHOW NMWHUM M T.4.) BO3HMKAET W B Ccry4ae,
3aKkpenneHHom B n. 3 cT. 1274 K P®: co3gaHue npousseneHns B xxaHpe nmTepaTypHON napogum nvbo B
)XaHpe kapuvKaTypbl Ha OCHOBE ApYroro (OpuMrMHanbHOro) npaBomMepHo 0bHapoA4OBaHHOIO NPOU3BEeAEHUS
U MCMONb30oBaHMe 3TOW Mapoawy nmMbo KapukaTypbl JonyckaioTca 6e3 cornmacus aBTopa WM MHOTO
obragjaTtenss WCKMYUTENBHOrO MNpaBa Ha oOpwurMHanbHOe mnpousBedeHve M 6e3 Bbinnatbl emy
BO3HarpaxgeHna. HeogHO3Ha4yHOCTb TepMmuHa "napoamsa” Bbl3blBaeT 3HaYUTESbHbIE MNPOTUBOPEYNS
cpenm yyeHbix. [1ecTBUTENBHO, HE CyLLEeCTBYET €4MHOro BbipaboTaHHOIro noaxoga K TOMY, KakOBbl e
KpUTEpUn Napogun n Kak YeTKO BO3MOXHO OTIPaHMYUTb AaHHbIN XaHp OT nnarvata, nocsiralowero B
CBOEV CYLLIHOCTU Ha npaBa aBTopa APYroro Npou3seneHuns.

[MpaBa Ha wucnonb3oBaHWE MPOUM3BEAEHMS B TEX Cry4vasx, Korga 370 He OrpaHu4nBaeTcsd
YCTaHOBMEHHBIMW B 3aKOHOAATENbCTBE Mpedenamun cBoO6OAHOrO MCNONb30BaHUA, MOTyT nepedaBaTbCs
aBTOPOM APYroMy nvLy NOCPELACTBOM 3aK/MOYEHMS NIMLIEH3MOHHOIO 40roBopa O Npe4oCTaBreHMn npasa
Monb30BaHNs Mpou3BedeHNEeM. YCNOBUSA 3aKMOYEHUs OaHHOro [OroBopa, MOopsgoK ero 3akiioyveHwus,
0cobeHHOoCTU, NpaBa 1 0693aHHOCTM CTOPOH rnaBHbIM 06pa3omM coagepxartcs B cT. 1286 'K PO. MNomnmo
NCMOMb30BaHNS MNPOM3BEAEHUA coaBTopaMu M CBOGOOHOrO MCMNONb3OBaHUSA MNPOU3BEAEHWs, crneayet
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BblAENATb eLle NCrnoJjib3oBaHne Cﬂy)KSGHOFO npoun3seaeHud, ocobeHHoCTU KOTOpOro 6y,El,yT PacCMOTpPEHDI
ganee no TekCty, N1, KOHe4yHOo, NCNoJib30BaHMe npon3seneHnAa HenocpegcTteBeHHO cCaMmnmMm aBTOPOM.

OcobeHHOCTM UK BO3MOXHOCTM  MCMOJSIb30BaHUS npon3sseaeHna cavmMm  aBTOpPOM Obinn
pacCMOTpeHbl BbilWle MNpu nepedncneHnn onpeneneHHblXx UWMyWeCTBEeHHbIX TMpaB, KOTOPbIMUA OH
COOTBETCTBEHHO 0OOnagaeT, Tak Kak nuvyLleCTtBeHHbIe npaBa - 3TO U eCTb MNpaBa Ha WUCNoJfib3oBaHUe
npoun3seageHuA. Cnep,yeT OTMEeTUTb, 4YTO MHOIMe wuccnegoBartenn rpaxagaHCKmnx HpaBOOTHOUJeHVIVI
nonararT, 4YTO 3aKoHOAaTeslbHO 3aerI'IJ'IeHHbIl7I Kpyr aBTOPCKUX NOSTHOMOYUIN MO UCMONb30BAHMUIO
npoun3BeaeHna He ABnAeTCA ncHepnbiBaroLnM.

CyLLI,ECTByET TaKKe TO4YKa 3peHud, 4YTO UMMEETCA elle oOfHa bonbluas rpynna Cy6'beKTOB,
ocyuiecTBnAaArWnxX MUCNoJib3oBaHe npoumsseneHnd, - opraHunsauuu, ynpasndwwimne mmMmyLleCTtBeHHbIMU
npaBamMmm aBTOPOB Ha KONMeKTMBHON ocHoBe. [aHHble opraHmn3aumm - goCctaTto4HO HOBOE dBJIE€HME B
ABTOPCKUX MPaBOOTHOLUEHUNAX pOCCVIVICKOFO obuiecTBa, BO3HUKHOBEHME KOTOpPOro HenocpeacrtBeHHbIM
06pasoM CBA3aHO C pa3BUTUEM  PbIHOYHbIX OoTHoweHun. B Hayke BeOetvcd 06LUI/IpHaFI n
npooorkuTeribHad nonemMuka no nosody ToOro, cnegyetr JnnM  cHYUTaTb noaobHble opraHmn3auum
Cy6'b€KTaMI/I, KOTOpbIE DENCTBUTENBHO peanu3yroT ncnonb3oBaHne npon3seaeHund, Belb B COOTBETCTBUA
CO CrOXUBLLENCS I'IpaKTVIKOI7I OHM BO MHOIOM JIUWb OCYLLEeCTBIAT 060p BOSHana)K,EI,eHI/WI 3a
ncnosrnb3oBaHne npomsseneHMﬂ N ODOBbEKTOB CMEXHbIX npaB, a TakKkKe OopraHn3yrT pacnpenernedHuve
BOSHana)K,D,EHI/Iﬂ Mexay aBTopamMmu.

B wntore cnenyet ewe pa3 OTMETUTb, YTO COaBTOPCTBO ABJIAETCA CITOXHbIM NMpaBOBbIM UHCTUTYTOM
aBTOPCKOro npaea, BKo4Yawwnim B ceba kak pa3genbHoe COaBTOPCTBO, TaK W HepasdesyibHoe
COaBTOpPCTBO, KOTOpble, B CBOK O4Yepedb, OT/IMYaKTCA MO HECKOJIbKMM paccMaTpuBaeMbiM BbllLE
acnekram, B TOM 4Yucrie U B paMKax npaBoOBOro pexumnma MUCnosib3o0BaHUA npoussegeHunda, co3gaHHoro B
COoaBTOpCTBE. Nomumo aToro, cyulecrteyet 0COOEHHbIN, OTAErNbHbIN pexumm TaK Ha3blBaeMoro B
rpam,anCKo-npaBOBoﬁ HayKe CcBOOOAHOrO MCMoNb30BaHUs npounsBegeHnda, a TaKkKe WCnoJsib3oBaHMe
Cﬂy)KEGHOFO npou3sseneHnsd, uncnonb3oBaHne  npousseneHna  opraHusauuamu,  ynpasnalowmnmMmn
nMyLleCTBeHHbIMM NpaBaMn aBTOPOB Ha KOJSIIEKTMBHOW OCHOBE.

§ 3. ABTOpCKOE MpaBO COCTaBUTENEWN, NEPEBOAYNKOB,
aBTOPCKOE NMpaBo Ha CnyXebHble Npou3BeaeHUs

B pamkax gaHHOro Bomnpoca CTOMT BbIAENUTb elle ABe bGonblune Kateropum cybbeKkToB aBTOPCKUX
NPaBOOTHOLLEHWU - aBTOPbI NPON3BOAHBLIX NPOU3BEAEHU N cocTaBuTenu. ['paxxaaHckui kogekc PO B CT.
1260 pasrpaHMuMBaeT [aHHble MOHATUA, YCTaHaBNuBasi, 4YTO K YUCNY aBTOPOB MNPOU3BOOHbLIX
Npou3BeaeHNi OTHOCATCS NEPEBOAYMKN M TaK Ha3blBaEMbl€ aBTOPbl MHbIX MPON3BOAHBLIX MPOU3BEAEHWI.
CocTtaBuTenu xe kak CybbekTbl aBTOPCKUX NpaB NpeacTaBnsitoT cobor OTAENbHYI0 KaTeropuio.

HeobxogMMo OTMETUTb OCOBEHHOCTU KaXOoW U3 yKa3aHHbIX Bbille rpynn CyObeKTOB aBTOPCKOro
npaea.

ABTOPOM NPOW3BOLHOIO MPOU3BEAEHMS, COMMACHO MHOFOYMCIIEHHBIM TPAaKTOBKAM B Pa3fINYHbIX
Hay4HbIX TpyAdax, SABMSETCS NWLUO, KOTOPOE CBOUMM TBOPYECKMMW YCUIMSMUW CO34ano npou3BeneHuve,
OCHOBLIBAKOLLIEECS] HA YK€ CyLLECTBYIOLLEM OpUTMHANBHOM MPOM3BEAEHNN, B OTHOLLUEHUN KOTOPOro
aBTOPCKME MpaBa UMEKTCH Yy APYroro nuua wunum rpynnel nuy. CnegoBaTtenbHO, NOHATUE MPON3BOAHOIO
npousBefeHnss MnogpasymeBaeT Takoe NpOou3BedeHMe, KOTOPOE CO34aHO MOCPEeACTBOM TBOPYECKMX
yCuUnun n B Buge nepepaboTku, JopaboTKM, ynopsagodumMBaHUs Ha OCHOBE YKe CYLLECTBYHOLLErO.

TepMuH "opurMHanbHOE npou3BegeHue" o3HavaeT npou3BefeHue, BO3HUKLIEE MNOCPeacTBOM
TBOPYECKUX YCWUIWIA OOHOro aBTOpa WM aBTOPCKOrO KOJSNEKTVMBA, HA OCHOBE KOTOPOro GbiNo co3gaHo
NPOU3BOAHOE NPOU3BELAEHME.

ABTOpPbI MPOU3BOAHbLIX MPOU3BEAEHMIA YCIOBHO MOApa3aenstoTca Ha ABe rpynnbl, CPean KOTOPbIX
CcToUT 0CcODO BbIAENUTE NEPEBOAYNKOB, @ TAKKE aBTOPOB MHbIX NMPOM3BOAHbIX NpousseneHuin (o0bpaboTku,
3KpaHM3aLun, aparXMpoBKN, NHCLLEHNPOBKM MUK Apyroro nogobHoro npounsseners). Kaxgas us gaHHbIx
KaTeropun obnagaeTt onpefeneHHbIMM aBTOPCKMMW MpaBamMu, KOTOpble, B obLieM, mMano oTnMyarTcs
Apyr ot Apyra.

MaBHOM O0CODEHHOCTLIO MPaBOBOrO CTaTyca aBTOPOB MPOM3BOAHbIX NPOVM3BEAEHUN ABNAETCS TO,
YTO OHW OCYLLECTBMSOT CBOW OpraHuW4YHbI OObEM aBTOPCKMX MPaB TOMbKO MPWU YCNoBuUM cobntogeHus
rpaB aBTOPOB OPUIMHaNbHbIX NPOU3BEAEHWI, UCNONBb30BaHHbIX A8 CO34aHNSA MPON3BOAHbIX.

Opyron BaxHOMW OCODOEHHOCTBbHO aBTOPCKUX MNPaBOOTHOLUEHUN, KacaloLMXCS MNPOU3BOOHbIX
npousBefeHni, ABMSETCS TO, YTO aBTOPCKOE MpaBO MEPEBOAYMKOB U aBTOPOB OPYrMX MPOWM3BOAHbLIX
npousBedeHnin He NPenATCTBYET MHbIM NMLUaM OCYLLECTBNATb CBOW NepeBoAbl U NepepaboTkn Tex xe
OpuUrMHanbHbIX NpoussegeHnn (M. 6 ct. 1260 MK P®).

[MepeBog4MKkn U aBTOPbI UHBIX NMPOU3BOLHbIX NPOVM3BEAEHUN B LLIENIOM HE y4acTBYIOT B TBOPYECKOM
npouecce CO34aHusa MNpoM3BEeOEHuNsl, HO B HEKOTOPOW Mepe cnocobCTBYOT ero ontuMmmsauumn -
cBOeoOpa3HOMy MNpPMBEAEHMIO B Hagnexallee COCTOsHMEe, 4TO B pesynbraTe nossonsder nybnuke
BOCNPUHMMATb €ro Kak OKOHYEHHOEe, 3aBeplueHHoe nmMbo aganTMpoBaHHOE ANA  BOCMIpUATUA
npoussegeHve. 3akoHoA4aTeNnbCTBO YCTaHABNUBAET, YTO NEPEBOAYUKM U aBTOPbI MHbIX MPOU3BOAHbLIX OT
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OpUrMHanNbHOro npou3BedeHuin obnagatT onpeaeneHHbIMU OrpaHMYEHHbIMU  aBTOPCKMMK NpaBaMu.
OTnnumTenbHble YepThbl AaHHbIX aBTOPCKNX NpaB oTpaeHbl B K PO.

MMepeBogunk - nWUO, KOTOPOE B CUMY CBOWMX $A3bIKOBbIX MO3HAHWA W ONpeaerieHHON
3aNHTEPECOBAHHOCTUN OCYLLLECTBUIIO NEPEBOL, TOFO USN MHOTO NPOU3BELEHUS.

ABTOpCKMe npaBa nepesoaymka, cornacHo K P®, pacnpocTpaHsatoTCs TOMNbKO Ha CAENaHHbIn UM
nepeBof, HO HUKaK He Ha CoAepXKaTesibHY YacTb CaMoro npousseneHus. 1o MHEHMIO MHOTUX YY€EHbIX, B
ToM unmcrie n B.A. MoHaca, kaxpoe npousBedeHue BKITOYaeT B cebs OBa OCHOBHLIX 3fiEMEHTa -
BHELLIHIOIO N BHYTPEHHIO chopMy. BHYTpeHHAs hopMa xapakTepuayeTcst HanmMynem CHOXKETHOW FIMHUN 1
XyOOXECTBEHHbIX 00pa3oB. BHewHAs 4acTb BblpaXaeTcs B s3bIKOBOW CTPYKType npousseneHus. B
crny4vae nepeBofa onpeaeneHHon nepepaboTke NogBepraeTcs He BHYTPEHHSAS, a Nyb BHELWHAS dopma
nponsseneHnsa. CoOTBETCTBEHHO, rMaBHas Lefb NepeBoaYmnKa - aganTtaumusa opurMHanbHOro marepuana
ana nyonvkn, B OOMbLIMHCTBE He pacnonaralwen 3HaHWAMM A3blka aBTopa OPUIMHANBLHOIO
npoussefeHnsi. HecmoTps Ha OCYLLECTBIEHHBIN MepeBod, cam no cedbe nepeBogyuk He npuobpeTaer
TNINYHBIX HEMMYLLIECTBEHHbBIX MPaB Ha OpUrMHanNbHOE NPOM3BEeAEeHMEe, TaK Kak 3a HMM YCTaHaBNMBaOTCH
aBTOpCKME MnpaBa TOMIbKO HAa BHOBb CO3[4aHHbIM nepeBod. Kak yxe oTMeyanocb Bbllle, CO3faHue
nepeeoga TOr0 WM WMHOTO OPMUIMHAINBLHOIO MNPOU3BEOEHNUst OTAENbHbIM  MEPEBOOYMKOM  (rpynnon
nepeBoOOYMKOB) He §uWaeT [pyrux MepeBOgYMKOB MNpaBa MepeBoga  TOro Xe  OPUIMMHAIBLHOMO
npoussedeHns. Tak, 4YacTo Ha OOQHO U TO XXe Mpou3BedeHne, a B 0OCODEHHOCTU 3TO KacaeTcsl UMEHUTbIX
3apybexXHbIX aBTOpPOB, MOMb3YHOLMXCH OOLEMUPOBOA W3BECTHOCTBI, MOXHO YBUAETb HECKOJbKO
BapMaHTOB NepeBOAOB.

MoMMMO yXe pacCMOTPEHHOIO BbILE MPaBOBOrO MOMIOXEHUST MNEpPEBOAYMKOB, HeoOXoguMMo
KOCHYTbCH 1 NPaBOBOro MOJIOXEHUS aBTOPOB MHbIX MPON3BOAHBIX NMPOU3BELEHUN.

VMcxoas 13 cMbicna 3akoHoAaTesnbCTBa, aBTOPbl MHBLIX MPOU3BOAHBLIX NPOU3BEAEHUN - 3TO Takue
aBTOPbl, KOTOPbIE HE OTHOCATCH HM K YMCIy NEPEBOOYMKOB, HU K Yncny coctaBuTenen. MNpole rosops,
TaKkvMe aBTOpPbl OCYLLECTBMSIOT MHYI0 NepepaboTKy OpurMHarbHbIX MPOU3BEAEHWI, KOTOpas, B YaCTHOCTH,
He CBsi3aHa C NMEepeBOAOM MU C COCTaBUTENbCKOM AeATerlbHOCTb. B kadectBe npumepa nogobHon
nepepaboTkn Npoun3BegeHUs MOXHO MPUBECTM CO3OaHWE SKpaHW3aUMu TOro UIM MHOTrO MPOU3BEAEHNS,
apaHXMpPOBKY NPOou3BeaeHNst My3blKaribHOro Tuna.

Mpu cos3gaHMM MHOro MPOU3BOAHOrO MPOM3BEAEHUSA aBTOP MOJfly4aeT MnpaBa Nub Ha [aHHOE
npousBefeHne, HO HYKaK He Ha OpUrMHarnbHOE, Kak, COBCTBEHHO, 1 B Cly4asix C NepeBOaOM.

OpQHONM 13 CyLeCTBEHHBIX YEPT aBTOPCKMX NpaB Ha MPOU3BOAHbLIE NPOV3BEAEHUSA ABMSAETCH TO, YTO
camo no cebe aBTOpckoe NpaBoO Ha NogobHble 0OBLEKTBI, COrfacHo hopMynMpoBKe, 3aKPENSIEHHOW B CT.
1270 TK P®, oTHOCWUTCA K 4MCAY MWCKIMIOYMTENBHBIX MpPaB Ha WCMONb30BaHME MPOU3BEAEHMS
(vmyLiecTBeHHbIEe npaBa). Takum obpa3om, Ofs OCYLEeCTBMEHUsA nepesBoda WM MHOW nepepaboTku
npousBedeHnst B Tex Cry4vasx, €Cnvm 3TO He OCYLUECTBMNSETCS YCUNUSMM MEepBOHAYaribHOroO aBTopa
(aBTOpa oOpurMHanbHOro. MPOWM3BEAEHMS), a MPOM3BOAUTCA B pe3ynbTate AesTeNbHOCTU LpPYroro
nepeBoguvMka wnu nepepadoTyMka, Mexay ABYMs STUMKM CcyObekTamMum HeobXoouMMo  Hanuume
COOTBETCTBYIOLLEIO AOrOBOPA, KOTOPLIN Obl OTpaxarn nepefgady npasa Ha OCyLLECTBIIEHUE MepeBoda unm
nepepaboTkn OT NepBOHaYanbLHOro aBTopa.

B HayyHoM cpefe BedyTCHA akTMBHbIE CMOPbI HACYET TOro, CTOUT NW pacueHVBaTb MapOAUIO Kak
npoussogHoe npounssedeHre. Cama CyLHOCTb Mapoaunm 3akmnivaeTcd B TOM, YTOObl OTpasuTb yxe
CyLLIeCTBYIOLLEE OPUIMHANbHOE, M3BECTHOe Mybnuke npov3BegeHne B HEOObIYHOM, YACTO KOMUYECKOMW
maHepe. [Mpu 3ToM aBTOpbI Napoaun, pasyMeeTcs, NCMONb3YIOT 3f1IEMEHTbI OPUrMHAaIbHbIX MPOU3BEAEHI
- XYOOXECTBEHHble 00pasbl, CHOXKETHbIE §MHUKW, KOTOpble BMOCNEACTBMM MpefarTcsd HEKOTOPOW
nepepabotke. Taknum obpasom, nMapogusi - 3TO HOBOE MPOM3BEAEHME, MO 3aKOHOM >XaHpa BO MHOIOM
OCHOBaHHOE Ha YXXe MMEKLEMCH OpUrMHaNbHOM MPOM3BEAEHUN WIIM HA HECKOMbKMX TakoBbiX. [1o
CyLlecTBy, MapoOAusi, XOTS W BO3HMKAET B pe3ynbTaTe HEKOTOpoW nepepaboTkM OpUrMHanbHOro
npou3BedeHnsi, He OTHOCUTCSH K YMCRy MNPOU3BOOHbIX MPOM3BEOEHUN, TaK Kak npeacraBnser cobomn
abconTHO HOBOE MNpOM3BEOEHMe, BKIOYalLWee 3NeMEHTbl OPYrUX MpOU3BEedEeHUI, B HEKOTOpPOW
CTEeneHn BUOOM3MEHEHHbIX B COOTBETCTBUM € TpeboBaHuAMM xaHpa. Co3gaHne napoamm Ha kakoe-nmbo
OpuUrMHanbHoOe Npou3BefeHne Unu psag TakoBbIX He TPeOyeT Hannuusa cornalleHvs O NpeaoCcTaBeHum
UCKMIOYUTENBHBIX MpaB aBTOPOM OPWUIMHANbHOIO MPOU3BEAEHMS aBTOPY MNApO4MM, YTO NUWHWA pa3
nogTBeEPXKAAET, YTO NapoaMsi HE BKITHOHMAETCH B YNCITO NPOU3BOAHbIX NPON3BEOEHWNNA.

durypa coctaBuTeNs Takke ABMNAETCA HEMarioBaXkHOW, B TOM 4yucne 1M B cdepe m3gaTenbCKoro
6usHeca. [leaTenbHOCTb AAaHHOIO CyObeKTa aBTOPCKMX MpaB HarnpasreHa Ha opMMpoBaHNE COOPHUKOB
N MHbIX COCTaBHbIX NPon3BeaeHun, B Yicio Kotopbix K PO BkntovaeT aHTonorumn, sHumknoneann, 6asbl
OaHHbIX, atnacel 1 ap. B nocnegHee BpemMs 0COGeHHy0 MOMNYNsPHOCTb CTanu npuobpeTatb COOPHUKN,
co3gaBaeMble 13 My3blKalbHbIX MPON3BeAEHWIN, KNHOUITEMOB.

TBopyeckas [OeATeNnbHOCTb COCTaBUTENS  OCHOBbIBAeTCs Ha nopbope  onpegerneHHbIX
OpPUIMHAarbHbIX MPOU3BEAEHWUIA W pasMELLeHMM MX B HeobxoaMmom Mopsidke B paMkax COOPHUKOB.
dopmupoBaHMe COOPHMKOB OCYLLECTBSETCA MO Pas3NUYHbIM KPUTEPUAM - B 3TOM, COOCTBEHHO, M
3aKn4aeTCa TBOPYECKUI acrnekT JaHHOro poaa AesaTenbHOCTU. Tak, COOPHUK MOXET COCTOSTb M3 psda
nNpousBedeHNn pasnuyHbIX aBTOPOB, MNOAODPaHHBIX MO OnpederneHHoOW TemaTuke, KaHpy, W3
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Npou3BefeHNii OOHOr0 KOHKPETHOro aBTopa MO0 M3 NpOM3BEOEHWUN, CO30aHHbLIX B OMpeaeneHHbIv
NCTOPUYECKUA Nepuog, BPEMEHU, U T.4.

OcobeHHOCTb aBTOPCKOro MpaBa CcocTaBUTeENsd COOpHMKA WM MHOTO COCTABHOTO MPOU3BEOEHMS
3aKM4yaeTcs B TOM, YTO €My MpUHaAnexaTt aBTOPCKME MpaBa TOSMbKO Ha OCYLLECTBIIEHHbIE MM Nogbop
UNKn pacnonoxeHme matepuanos (coctaButensbcTBo) (M. 2 cT. 1260 MK P®).

WHbIMK cnoBammn, cocTaBuTenb NpuobpeTaeT aBTOPCKME MpaBa WCKMHOYUTENBHO Ha CO34aHHbIN
CcOOpHKK, T.e. HA cam MopsiAOK COOPKM M pacnonoxeHus matepuana. lNpu 3ToM aBTOpCckue npaBa Ha
cocTaBnsowmne cOOPHUK OpurMHanbHble MNPOU3BEAEHMS COCTaBUTENEM NpuobpeTaTbCsl HE MOryT.
CnepoBaTenbHO, OEATENBLHOCTL COCTABUTENSA HE AOMMKHA HapylwaTtb, YyWEeMMsTb, OrpaHNyYnBaTh npasa
aBTOPOB OPUNMHanbHbIX NPoM3BeaeHni. B CBA3M ¢ 3TMM cocTaBuTeNnb He BNpaBe Kakum-nnbo obpasom
BHOCUTb KOPPEKTUPOBKM B OpUIMHarbHble MPOU3BEAEHWs, TaK Kak 3TO HanpsiMyld KacaeTCsl MUYHbIX
HEVMMYLLLECTBEHHbIX MPaB aBTOPOB.

Cratba 1260 K P® ycraHaBnuBaeT BO3MOXHOCTb BO3HUKHOBEHWSI aBTOPCKMX MpaB aBTOPOB
COCTaBHbIX MPOU3BEAEHMI TOMNBbKO TOrAa, KOrga OHWM HE OrpaHMuYMBalOT M HE YLLEMIISAT NpaBa aBTOPOB
OpUrMHanbHbIX NPOU3BEOEHNN.

ABTOp Npov3BELEHUSA, MOMELLEHHOrO B COOPHUKE UM MHOM COCTaBHOM MPOU3BEOEHNM, COMacHo
nonoxennsm [K P®, BnpaBe wucnonb3oBaTb CBOE MNpPOU3BEAEHME HE3aBUCMMO OT COCTaBHOIO
npousBedeHnsi, ecnn WMHOEe He MpedyCMOTPEHO OOrOBOPOM MEXAY HWM W co3gaTenem COCTaBHOMO
npou3BeaeHust.

MpaxxgaHckmn kogekc PP Takke ycTaHaBnuBaeT HEKOTOPblE MpaBa W3gaTener COCTaBHbIX
NPOu3BOAHbIX Npou3BefeHun. B gaHHOM cnyvae pedb MOET O MpaBax u3gaternen pasHoobpasHbix
SHUMKINOMNEAWN, 3SHUMKIOMNEONYECKUX CNOBapen, MNEPUOANYECKMX U MpodosrKalwmxcss COOpPHUKOB
Hay4HbIX TpydoOB, raseT, >XypHanoB W Apyrnx nepuoanyeckux usgaHun. Wspatenu TakoBbIX
npousBedeHni UMEKT MpaBO Ha WCMOMb30BaHUE MNub CaMux COOPHMKOB, HO He MMEKT npaB Ans
NCMOMb30BaHNSA B OTAEMNbHOCTM KOHKPETHBIX COCTaBHbIX 3NIEMEHTOB AaHHbIX COOPHMKOB, TaK Kak npasa
Ha HMX MpPUHaAnexaT OpurMHanbHbIM, NepBOHaYasnbHbIM aBTopam. PadymeeTcd, CTOMT y4uTbiBaTb, YTO
nsgartenb He pacnonaraet HeobxoauMbIM HaboOPOM JIMYHBLIX HEMMYLLECTBEHHBLIX MpaB HM Ha COOPHMK,
CHOPMMUPOBAHHBINA COCTABUTENEM, HU HA COCTaBHbIE 3NIEMEHTbI JaHHOro cOOpHMKa, Co3AaHHbIe APYrMU
aBTopamu. Takoe nonoxeHue 3akpenneHo B M. 7 cT. 1260 K PP, cormacHoO kOTOpOMY aBTOPbl UMK NHbIE
obrnagaTtenu NCKIMIYMTENBHbIX MPaB Ha MPOU3BEAEHMS, BKITIOYEHHbIE B Takne n3gaHusi, COXpPaHsoT 3Tu
npaBa He3aBMCMMO OT MpaBa u3gartens UM gpyrux Nivy Ha UCNoNb30BaHUE TakuUX U34aHun B LENoMm, 3a
WCKIMIOYEHNEM CIyyaeB, Korda STW UCKMYMTENbHbIE MpaBa Oblnv nepedaHbl M3gatento unu gpyrum
nuuam nubo nepewnu K usgaTtento unu ApyruMm nuuam Mo MHbIM OCHOBaHUAM, MNPEeLyCMOTPEHHbLIM
3aKkOHOM. WHbIMM cnoBamu, aBTOpPbl MPOM3BELAEHWUN, BKMOYEHHbIX B  COOPHWMKKW, COXPaHSIOT
NCKIMIOYUTENbHBIE NMPaBa Ha UCMOMNb30BaHNE CBOMX MPOM3BEAEHMIN HE3ABUCUMO OT M34aHWs B LIENTOM, HO
TaKkke MOryT nepefaTtb CBOM MCKIIOYMTENbHbIE MpaBa Ha WCMOMNb30BaHWE AaHHbIX MNPOM3BELEHUN
OPYroMy nuuy, B 4aCTHOCTH, Kak ykasbiBaeTcs B K PO, nagartento.

Mexgy Tem n cam aBTOp JaHHOMo COCTABHOIO MPOW3BEAEHMS COXPaHSAET 3a coOOon HekoTopble
aBTOPCKME MpaBa, Kakne yxe YNOMUHanuCh Bbille, U Takke MOXET nepefaBaTb CBOW UCKITHOYUTENbHbIE
npaBa Ha MCMNOMIb30BaHWE COCTABHOIO Mpou3BeaeHus magartento. lNepegaya UCKMOYUTENbHBIX MpaB Ha
NCMNOMb30BaHNE MPOUN3BEAEHMS OCYLLECTBMSETCA B BMAE 3aKIOYEHUS COOTBETCTBYHOLLErO AOroBopa
Mexgy CTopoHamu. Takmm ~ obpas3oMm, CKagblBalOTCHd  OOCTATOMHO  CIOXHbIE  FpakgaHCKue
NMPaBOOTHOLUEHMST MeXOy pPasnuyHbiMM CyObekTamMu - aBTOPOM OPUIMHANBHOIMO MPOU3BEOEHNs,
coctaBuTenem cbopHuka u wu3pgatenem cbopHuka. OfHako [aHHble MPaBOOTHOLIEHUSA OeTarnbHO
yperynvpoBaHbl B MNpaBoBon 6ase, 4TO MpefoTBpallaeT BO3HMKHOBEHME MeEXAy CTOpPOHaMMu
KOH(PIAMUKTHBIX CUTYaLU, pa3peLleHme KOTOpbIX HEBO3MOXHO.

B uenom npaBoBoe MOMOXEHWE aBTOPOB KaK MPOWM3BOAHBIX, TaK WU COCTaBHbIX MPON3BEOEHWN
ABNSAETCA BECbMa CXOOHbIM, YTO M 0OYCroOBMO pa3MeLLeHe COOTBETCTBYIOLLMX HOPM MpaBa B pamKax
opgHon ctatbm K P®. CxonoctBO npaBoOBOro MOMOXEHUS OBYX PAaCCMOTPEHHbIX KaTeropun cyObekToB
aBTOPCKOro NnpaBa - aBTOPOB MPOM3BOAHbIX M COCTaBHbIX NPOU3BEOEHUN - MPeXae BCEro NposiBfsieTcs B
HeCKonbKuX acnektax. Boobuie AgaHHble acnekTbl BO MHOTOM OTpaXKalT He TOSNbKO OCOBGEHHOCTU
MpaBOBOr0 MOMOXEHWUs!, HO U Te HeODXOAMMbIE YCIOBUSA, NMPWU BbINOMHEHUN WM COBNIOOEHMM KOTOPbIX
BO3MOXHO BO3HWKHOBEHME aBTOPCKOTO MpaBa Y MNepeBOYMKOB, aBTOPOB WHbIX MPOU3BOOHbIX
npou3BegeHnin N cocTaBuUTENEN.

Bo-nepBbix, BCE OHW MOMy4alOT CBOM aBTOPCKME MNpaBa M, COOTBETCTBEHHO, BO3MOXHOCTb WX
MCMOMb30BaHWA B Criyyae, ecrnM OHW cobniogalT npaBa aBTOPOB  UCXOAHBLIX  MPOU3BEOEHUN.
CnepgoBaTenbHO, BaXXHOW OCOGEHHOCTbIO B OaHHOW CBSI3M SBIISIETCS TO, YTO HW MEPEBOAYUKM, HU
COCTaBUTENWN, HW aBTOPbl MHbIX MPOU3BOAHBLIX MPOU3BEAEHWI HE OOIMKHbI CBOMMU OENCTBUAMW KaKUM-
nnbo obpasom orpaHuyuMBaTh, YLIEMNATb, a Tem Oonee HapywaTb NpaBa aBTOPOB MPOW3BEAEHMWN,
MCMNOMNb30BaHHbIX AN CO30aHUst MX MPOUM3BOAHBIX WM COCTaBHbIX Mpou3BedeHun. [aHHoe npaswno,
TOYHEee, YCNoBME BO3HMKHOBEHUS aBTOPCKOrO MpaBa Yy paccMaTpyMBaeMblX KaTeropum aBTOPOB
3akpennsetcs B n. 3 1. 1260 K PO.
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Bo-BTOpbIX, aBTOPCKME NMpaBa aBTOPOB NMPOM3BOAHLIX M COCTaBHbIX NMPOU3BEOEHNA OXPaHAKTCS Kak
npaBa Ha CaMOCTOSITENbHbIE OOBLEKTHI aABTOPCKMX MpaB HE3aBMCMMO OT OXpaHbl MpaB aBTOPOB
npou3BegeHnii, Ha KOTOPbIX OCHOBAHO NMPOM3BOAHOE UNN COCTABHOE NpousBeeHve. [JaHHOe NonoxeHme
OTpaxaeT 0coOBEHHOCTb NMPaBOBOrO CTaTyca NepPEeBOAYMKOB, aBTOPOB UHbLIX MPOU3BOAHbBIX MPOU3BEAEHUN
N 3akpennseTcsa B HOpMe npaBa, cdopmynmpoBaHHon B n. 4 cT. 1260 K P®. Takasa ocobeHHOCTb
obycnoBrneHa npexae BCero TeM, YTO 4YacTo NpaBa aBTOPOB MPOM3BOAHLIX U COCTaBHbLIX NMPOV3BELEHUN
npencraBnsoT cobon npaBa Ha OTAEeNbHbIE OOBEKTLI, KOTOPBIMY, KaK Y)Xe€ rOBOPWUIOCh Bbille, K MPUMEpY,
MOTYT BbICTyNnaTb NepPeBos, KaK s13bIkOBas CTPYKTypa, hopma NpounsBeAeHs1, NepeaHHas NepeBoOgYNKOM
Ha ApYrom si3blKe.

B-TpeTbux, aBTOpckMe MpaBa Ha NepeBog, COOPHWK, WHOE COCTAaBHOE WM NPOM3BOLHOE
npousBefeHne He MpensiTCTBYOT APYrMM nvuamM nepeBoauTb nNnbo nepepabatbiBaTe OpUrMHaNbHoOE
npousBefeHne, a Takke co3gaBaTb CBOM COCTaBHbIE NPOM3BEAEHNsI MyTeEM nogdopa uUnu pacnornoXeHus
Tex xe MaTepuanoB. [JaHHaa opMynunpoBka cogepxutcs B n. 6 c1. 1260 K P®. OgHako 3geck cnegyer
coenatb HebornbLIOe MOSICHEHME: NMLUA, KOTOpble MOBTOPHO OCYLLECTBMAIT MNepeBos, nepepaboTky,
COCTaBMTENBCTBO Ha OCHOBE TEX XE& OpPWUrMHamnbHbIX MaTepuarioB, He [OIDKHbl OrFpaHu4MBaTb WU
HapyLaTtb npaBa ApYrMX aBTOPOB Y>Ke UMELLNXCS MPON3BOAHBIX Y COCTaBHbIX MPON3BEAEHWN.

ABTOpCKME nMpaBa aBTOPOB MPOM3BOAHBIX M COCTaBHbIX MPOM3BEAEHUN B MOMHOM Mepe
npegnonaratoT Kak MMYHbIE HEMMYLLECTBEHHbIE, TaK M UMYLLLECTBEHHbIE NpaBa.

Ewe ogvH BecbMa CyLLECTBEHHbIN acnekT, pacCMOTPEHME KOTOPOro HeOOXOAMMO OCYLLECTBUTL B
paMkax JaHHOro BOMpoca, - aBTOPCKME npasa Ha crnyXebHoe NpounsBeaeHue.

BooOwe B topuanyeckon nutepatype nog ChyXebHbIM Mpov3BedEeHVMEM MOHUMAETCS Takoe
npousBefeHne, KOTOPOe CO34aeTcs B Npefernax yCTaHOBIEHHbIX ANs aBTopa TPYAOBbIX 00A3aHHOCTEN.
WHbiMn cnoBamu, cnyxebHoe MpousBedeHMe - 3TO MNPOM3BELEHUE HayKW, NMTepaTypbl, WUCKYCCTBA,
KoTopoe ObINo co3gaHo B pesynbTaTte TPyAOBOW OesATernbHOCTM aBTopa. COOTBETCTBEHHO, NMPaBOBOE
MonoXeHne aBTOpOB NOAOOHbLIX 0OBEKTOB aBTOPCKMX MpaB, TakMxX Kak cnyebHble npousseneHns, oyoet
UMeTb psig OCODEHHOCTEN M crneumduyecknx 4epT. ABTOPCKME MpaBa Ha CIyxebHble Mpou3BeAeHus
HenocpeacTBeHHbIM 06pa3om oTpaxeHbl B K PO.

MpaxxgaHckmi kogekc PO getanbHO perynupyeT NpaBOOTHOLLEHUSA, CKIadbiBalOLMECs MO NoBoay
cnyxebHbIX npou3BegeHui, B 4YacTHOCTW, yCTaHaBnuBad, kak B nocriegywouiem OyaeT roBopuTbCH,
crny4auv, B KOTOPbIX UCKIYUTENbHbLIE aBTOPCKME NMpaBa MpuUHaanexat caMOMy aBTOpy NpOov3BeOEeHUs
Unu xe ero paborogarernto.

OuyeBugHO, 4YTO aBTOpPCKME TMpaBa Ha CrnyxebHoe npov3BefeHue npegnonaralT JINYHbIE
HEVMYLLLECTBEHHbBIE U MMYLLLECTBEHHbBIE (MCKIoUMTENbHBIE) MpaBa. CornacHo cT. 1295 K PP nuyHble
HEeMMYLLLECTBEHHbIE MpaBa Ha CrykebHoe Npou3BedeHME NpuHagnexaTr ero cosgaTtento - aBTopy,
KOTOpbI B CBSA3M C BbIMOMIHEHMEM Chy>XeOHbIX 00S3aHHOCTEN, TPyAOBOW pyHKUMM co3gan LaHHoe
npou3esegeHue.

MmyLiecTBeHHbIE NMpaBa, B YACTHOCTM UCKMOYMTENbHBIE NpaBa Ha cnyxebHoe npousBedeHne, Kak
npaBwro, NpuHaanexar pabotogartento, ecnv Tpy4oBbiM JOTOBOPOM Mexay paboTtogarenem v aBTopom
He NpeaycMOTpeHo uHoe (cT. 1295 TK PO).

WcknountensHoe npaBo, Kak yXe OblNo YCTaHOBMEHO B pPacCMOTPEHHbLIX Bbille BOMpocax,
npegcraensieT cobor MpaBO Ha MCMonb3oBaHue npoussedeHuss. OgHako, HECMOTPS Ha yKa3aHHoe
MONoOXeHne, CTOMT noayepkHyTb, 4To K P® oroBapuBaeTr oTaenbHble crnyvau, MpM KOTOPbIX
NCKIMIOYUTENbHBIE aBTOPCKME MpaBa Ha MCMONb30BaHWE Cry)KeOHOro npovs3BedeHus 3akpennsoTcs 3a
CaMynM aBTOPOM.

Cratbsa 1295 K P® ycraHaBnmBaeT, 4to, ecnv paboTogartenb B Te4eHUe Tpex NeT co AHSA, koraa
cnyxebHoe npounsseaeHve ObINO NPeACTaBEHO B €70 pacrnopsXeHne, He HaYyHeT UCMONb30BaHUE 3TOro
npou3BeaeHnsi, He nepeaacT UCKIIYMTENBHOE NPaBo Ha HEro ApYroMy fvLY UMK He COOBLUNT aBTopy O
COXpaHeHun - MpomM3BedeHMs B TaWHe, WCKIIYUTENbHOE MpaBO Ha crykebHoe npou3BeneHve
npvHagnexuTt asTopy. [JaHHoe nNpaBumno siBNAeTcs abconoTHO HOBbIM B POCCUMICKOM 3aKoHOOATeNbCTBe,
TaK Kak 4O BCTYMNEeHUs B 3aKOHHyK cuny yactu vetsepton K PP 3akoH PO "O6 aBTopckom mpaBe u
CMEeXHbIX npaBax" He pernameHTMpoBan CcuTyauuio, [MpuM  KOTOPOM BO3MOXHO 3aKpenreHue
WCKMIOYMTENBHBIX MPaB Ha MCMNONb3oBaHue cny>kebHOoro NponssefeHns 3a camnm aBTOPOM.

Tarke HemanoBaXHbIM HBMSAETCS PaCCMOTPEHUE TaKMX OCOOEHHOCTEN aBTOPCKOrO npaBa Ha
cnyxebHoe npov3BegeHue, Kak npegernbl UCNONb30BaHNS AaHHOrO NPOV3BEAEHUA U MOPSAOOK, @ paBHO
YCNOBMS BbIMNaTbl aBTOPY BO3HArpaxgeHus 3a nogobHoe ncnonb3oBaHue.

BooOlle npaBoBOM pexmMm MCNONb30BaHUSA CryXebHOro npovsBedeHus SBMAsSeTCAd BecbMa
CMNOXHbIM MO CPABHEHMIO C UCMONb30BaHNEM OPYTNX NPOU3BEAEHMI (HEMNOCPEACTBEHHOE MCMONb30BaHNe
aBTOPOM, UCMOMb30BaHNe coaBTopamMmu, cBOH6OAHOE NCMONb30BaHME).

Ecnn B cootBetctBUM ¢ K P® cnyxebHoe npousBegeHne ucnonbdyercd pabortogatenem, TO
AaHHOe wucnonb3oBaHne, 0e3yCrnoBHO, MMeeT CBou onpefdeneHHble pamku. Pabotogartenb Bnpase
OCYLLECTBNSATb MCMOSMb30BaHNE CIY)XEOHOro Npon3BegeHns Nuwb cnocobamm, oByCnoBneHHbIMU Lenbio
cnyxebHoro 3agaHvs, 1 B BbiTEKaOLWMX U3 3agaHusa npegenax. CBbie yCTaHOBMEHHbIX CryXeOHbIMU
0053aHHOCTSIMM U COOTBETCTBEHHO CMELMPUKON TPyAOBOW OEATENbHOCTM MPEAErioB MCNoNb3oBaHne
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ans pabortogartens 3anpewaetcd. OgHako, NMOMUMO 3Toro, paboTtogaTtenb Takke MMeeT MpaBoO Ha
obHapogoBaHMe 4aHHOTO NPOV3BEOEHUS.

Ecnn xe cnyxebHoe npou3BegeHWe WCMONb3yeTcss HEenocpeaCTBEHHO CaMMM  aBTOPOM, TO
3aKOHOAATENbCTBO HE OrpaHU4YMBaEeT [AHHOE WCMOMb30BaHWE pamMKamMu cyrybo npodecCMOoHanbHOW,
TPyOOBOW OeATenbHOCTU. VIHbIMM - CrioBamMu, [aHHOE WUCMOMb30BaHWE MOXET  OCYLLECTBIATLCS
cnocobamn, He ODYCMOBMEHHLIMU LENblO CRY)XeOHOro 3afaHust, a Takke 3a npegernamu cnyxebHoun
OEeATEeNbHOCTU N KOHKPETHOIO CNy>KeBHOro 3agaHus.

[pyron BaXHbIN acnekT aBTOPCKOro npaBa Ha cnyxebHoe Nnpou3BedeHue - NopsgoK Bbinnathbl
aBTOPY BO3HArpaxgeHust.

BosHarpaxgeHue, kak MpaBuIio, BbINfadvMBaeTCs aBTOPy B Cry4yae WUCMOMb30BaHWUS  €ro
Npou3BegeHnst TEM NULLOM, KOTOPOE AaHHOE MCMONb30BaHUe OCYLLECTBMSAET.

BooOwe camo npaBo Ha BO3HArpaXKgeHWe 3a WUCMOMb30BaHUE Cry)XeOHOro npousBeneHus
BO3HWKaeT, ecnn paboTtogaTtens B TeYeHME TpeX NeT Co AHs, korda cnyxebHoe npon3segeHne nepeaHo
B €ro pacrnopsbkeHne, HadHeT ero oakTnyeckoe Ucnosib3oBaHue nmbo nepenact UCKIYNTENBHOE NpaBo
apyromy nudy. lNMpuyem 3akoH He oOroBapvBaeT TOro, AOMMKHO NM AaHHOEe NUUOo, MNofy4vMBlUEE OT
paboTtogatensa UCKIOYNTENbHbLIE NpaBa, peanbHO HadaTtb Mcrnonb3oBaHMe. CaM hakT Takon nepegayn
NCKIMIOYNTENbHBIX NpaB ke byaeT ABNATbCS OCTAaTOYHbIM A1 BbiNNaThl aBTOPY BO3HArpaXKaeHus.

Takke aBTOp NprobpeTaeT NpaBO Ha BO3HarpaxgeHwe cornacHo n. 2 cr. 1295 MK PO B cniyyae,
korga paboTogartenb MPUHAN pPeLleHne O COXPaHEHWU CryKeOHOro npov3BefeHuss B TavHe U Mo 3TON
MpVYMHEe He Ha4var UCMoNb30BaHME 3TOrO NMPON3BEAEHUSA B YKa3aHHbIN CPOK.

lMpaBoOTHOLWEHUS, CKNaabiBaOWMeC Mo NOBOAY Takoro oObekTa aBTOPCKMX MpaB, Kak cryebHoe
npousBefeHne, pernameHTUpYyTCa rpaXKaaHCKO-NMpaBoOBbIMM AOrOBOPaMN MEXAY y4aCTHUKaMU OaHHbIX
NMPaBOOTHOLLEHWI, B KOTOPbLIX YCTaHaBMNMBAOTCA WX MpaBa M 00s3aHHOCTU. B criyyasix, korga mexay
CTOpOHaMU, B YACTHOCTU MeXAy aBTOPOM U paboTogartenem, BO3HUKAOT CMopbl MO NOBOAY TEX UMW MHbIX
BOMPOCOB (Hanpumep, Nopsiika UCMONb30BaHWSA MPOU3BEAEHMS, BbiMfaTbl BO3HArpPaXK4eHUs u T.4.), TO
OHM paspewatrTca nmbo cornacHo nonoXeHusm porosopa, nmbo B cyde. CBoeobpasHbiMu
Pa3HOBUOHOCTSIMU Cy>XeBHOro Npon3BeaeHns SIBRSOTCS:

1) nporpammsbl gns OBM u 6a3bl AaHHbIX, Co34aHHbIe Mo 3akasy (cT. 1296 K PO);

2) nporpammbl ans OBM un 6a3bl AaHHbIX, CO30aHHbIE MPUW BbIMNOMTHEHWMM paboT Mo 4OroBopy (CT.
1297 TK PO);

3) npousBedeHVs Hayku, nvTepaTypbl U WCKyCCTBa, CO3[aHHble MO TOCYyAapCTBEHHOMY WU
MyHUUMNanbHOMY KOHTpakTy (cT. 1298 'K P®).

§ 4. ABTOpckoe Bo3HarpaxzaeHue. lNMopsgok onpegenexms pasmepa
BO3HarpaxgeHusi, NopsiaoK U CPOKM ero Bbinnathbl

ABTOpCKOE BO3HarpakgeHwe npeacTtaenser cobov onpedeneHHylo Bbinnaty B MOMb3y aBTopa
npousBefeHns, 0byCrnoBAEHHYHO NCMONb30BaHMEM OAHHOIO MPON3BEAEHUS OPYTM FMLIOM.

MpaBo Ha BO3HArpaxgeHue He OTHOCUTCA K YMCAY JWYHBIX HEUMYLLECTBEHHbIX WM
NMYLLIECTBEHHbIX aBTOPCKMX MpaB. 3akOHO4AaTENbCTBO HE YCTAHABNMBAaET MPaBO Ha BO3HarpaxkgeHue,
O[JHaKO pernameHTUpyeT OTAemNbHbIE Cy4yaun, B COOTBETCTBUMN C KOTOPbIMU OHO BO3HUKaEeT. Takue criyyam
KacalTCs UCMOMb30BaHMS NPOU3BEAEHMS OPYrMMU nNLamMu (Hanpyumep, Npy UCNOSIb30BaHUN CNYy>XeBHOro
npoussefeHns pabotogatenemM y aBTopa BO3HMKAET NPaBoO HA aBTOPCKOE BO3HArpakaeHune 3a nogobHoe
ncrnornb3oBaHve, a y pabotogarensi HeNOCPeACTBEHHO BO3HUKAET 00S3aHHOCTb yNnaTuTb aBTopy AaHHOe
BO3HarpaxaeHue). B rpaxgaHcKo-MpaBOBOM HayKe Crioxunace Tovka 3peHusi, nopaepvBaemas
MPaKTUYECKN BCEMU YYEHbIMM, COITacHO KOTOPOW MpaBO Ha aBTOPCKOE BO3HarpaxgeHuwe LOOMKHO
nosiBNATLCA Npu Nobbix hopmax 1 Nobbix cnocobax NCNonb3oBaHNS NPON3BEAEHNS.

Takum obpa3om, MOXHO caenaTh BbIBOA, YTO MPaBO Ha BO3HarpaxgeHue BO3HWKaEeT B pesyrnbrate
OBYX B3aMMOCBSA3aHHbIX SIBNEHWN:

1) nepegayun, oT4y>KOEHNS OT aBTOpa UCKTIOYUTENBHBIX MPaB Ha MCNOb30BaHUE NpousseneHns (B
OaHHOM CIlydae OCHOBaHMEM [J1 BO3HMKHOBEHUS aBTOPCKOrO MpaBa Ha BO3HArpaXKOeHWe CRyXuT
OO0roBOp O BO3ME34HON nepefade UCKIMIYUTENbHBIX MPaB Ha UCMOMb30BaHWe NPOon3BeaeHns);

2) ocyLecTBneHms hakTM4eCcKoro MCNob30BaHUSA AaHHOrO NPOM3BEaEHNs B OnpedeneHHbIX Lensx
(B aTOM cnyyae OCHOBaHMEM [fsi BO3HMKHOBEHWS aBTOPCKOrO MpaBa Ha Bo3HarpaxgeHvwe Oyaer
ABMATLCHA HEMOCPEACTBEHHO 3akoHoAaTenbHas 6asa).

Mepepaya nckMOUNTENbBHBIX aBTOPCKMX MPaB Ha MCMOMb30BaHME NPOM3BEOEHNS ABNAETCA OOHON
M3 TNaBHbIX MNPEANOCLIFIOK ANs BO3HMKHOBEHWS Yy aBTopa MpaBa Ha Bo3HarpaxaeHue. [lepepava
MUMYLLIECTBEHHbIX aBTOPCKUX MpaB Ha WCMONb30BaHWE MPOU3BEAEHMSI OCYLLECTBMSETCA C MOMOLLBIO
3aKMOYEHNs TPaXkdaHCKO-NpaBoOBOro AOroBopa MeXAy HENOCPeACTBEHHO CaMuM aBTOPOM WM NULIOM,
KOTOPOMY OH nepefaeT AaHHble npasa. [aHHbI A0roBop CornacHo Hopmam npasa, coctasnsoowmm MK
P®, npeacraBnsercsa B ABYX pasHOBUOHOCTAX: Kak AOrOBOP 06 OTYY>KOEHWM UCKMOYUTENBHOMO npasa u
KaK NIMLEH3VNOHHbIV AOrOBOP.
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paxgaHckni kopgekc PP ycTaHaBnmBaeT, YTO MO AOrOBOPY 00 OTYYXXOEHWM WCKITHOYUTENBHOIO
npaBa npuobpeTtatens o00dA3yeTcs ynnatuTb MpaBoobnagaTentd nNpPeaycMOTPEHHOE  OOrOBOPOM
BO3HarpaxgeHue, ecrnv JOroBopoM He NpeayCMOTPEHO MHOE.

3aknioveHne JoroBopa O BO3ME3OHOM OTHYXOEHUWM UCKIIOYMTENBHOrO nMpaBa yXe camo no cebe
SIBMSIETCA OCHOBAHWEM [ANSA BbINfaTbl aBTOPCKOrO BO3HAarpaXaoeHusl, HO, KpoMe TOoro, B pamkax
KOHKPETHOro A0roBopa Mexay CTOpOHaMu OroBapyBatoTCsl HEKOTOPbLIE acnekTbl, CBA3aHHbIE C BbINIAToON
BO3HarpaxgeHus, B YaCTHOCTU NOPSIAOK TaKoOW BbIMMaTbl, CPOKW, pa3Mep BO3HarpaXkaeHus 1 T.4.

YcnoBusi goroBopa Mo 4YacTu NpedocTaBNeHUs BO3HArpakaeHust AN aBTopa SABMASATCHA KpanHe
CYLLLECTBEHHbBIMMU.

Cratba 1234 K P® 3akpennser, 4To npyv OTCYyTCTBMU B BO3ME3OHOM OOroBOpe 06 OTYYXOEHWM
NCKIMIOYNTENBHOIO NpaBa YCIoBMS O pa3mMepe BO3HarpakaeHus Unv nopsigke ero onpegenexHvs 4orosop
CUMTaeTCd He3akroyYeHHbIM. Takum obpa3om, CTOMT caenaTb BbiBO4 O TOM, 4YTO 3aKoHOAAaTeNb
MOMHOCTBIO BO3MOXWUST 0051I3aHHOCTU MO ONPEAENEHN0 YCNOBMI 1 MOPsiAKa ynnaTbl BO3HArpaXxaeHus Ha
CTOPOHBI.

Kpome ToOro, Takas [OuWCNO3WTUBHOCTL OOyCroBreHa elwe M Tem, 4YTo npaBoBad 6asa He
pernaMeHTupyeT nogoOHble YCNoBMS B Crydae WX OTCcyTcTBUA B pgoroeope. [lpuyem Takke
HemanoBaXHbIM SIBNSETCA TO, YTO LieHa OOroBopa, T.e. pa3Mep aBTOPCKOro BO3HArpakaeHwus, OormkHa
yCTaHaBNMBaTbCA MMEHHO KOHKPETHO B KaXKOOM OTAENbHOM Criyyae, Tak kak bopMupoBaHME LieHbl MO
HEKOW aHanormm ¢ ApPYrMMM CXOAHbIMKM [OroBopamu B cooTBeTcTBMM € N. 3 cT. 424 [K P® He
JoryckaeTcs.

3aKkoH cogepXuT psg HOPM MpaBa, Lenbio PyHKUMOHMPOBAHNS KOTOPLIX SABMSETCS obecnevyeHune
npaB aBTopa, a MMEHHO aBTOPCKOro MpaBa Ha BO3HArpaXk4EeHWe Mpu HapyLeHWW YCrioBWMMA AOroBopa
nony4aTtenem UCKITHYMTENBHbIX MPaB Ha UCMONb30BaHUE MPON3BEAEHMS.

Myukt 5 cr. 1234 TK P® BrknoyaeT B cebsa OBa acnekra, Npu KOTOpbIX obecnevnBaeTcs
cBoeobpasHas 3alumMTa aBTOPCKOro npasa Ha Bo3Harpa)kgeHue:

1) Npu cyLlecTBEHHOM HapyLleHun npuobpeTtatenem o643aHHOCTM BbINNaTUTh NpaBoobnagartento
B YCTa@HOBIIEHHbIN JOrOBOPOM CPOK BO3HAarpakgeHwe 3a nprvobpeTeHMe MCKIHYMTENBHOMO MnpaBa Ha
pesynbTaT WHTENMeKTyanbHOW [OeATenbHOCTM WM Ha CPeACTBO  MHOMBMAYaNU3auun NPeXHUN
npaBoobnagaTtene BrnpaBe TpeboBaTb B cydeOHOM Mopsake nepeBofa Ha cebsi npaB npuobpetartens
UCKIMIOYUTENBHOIO MnpaBa W BO3MELLEHWUS YObITKOB, €CIM UCKIIOYUTENbHOE MpaBO MepeLwsio K ero
npuobpeTaTento;

2) ecnn UCKNIYUTENbHOE MpaBO He Mepewsio K npuobpeTtatento, TO MpU HapyweHun UM
00583aHHOCTM BbINMIATUTL B YCTAHOBJIEHHBLIN [JOTOBOPOM CPOK BO3HarpaxgeHwe 3a npuobpeTteHve
NCKIIOUNTENBHOMO NpaBa npaBoobriagaTternib MOXET OTka3aTbCsl OT 4OroBopa B O4HOCTOPOHHEM MOpsiaKe
1 noTpeboBaTb BO3MELLEHNS YObITKOB, MPUYMHEHHBIX PACTOPXXEHUEM A0roBopa.

WHbIMM crnoBamu, npvBedeHHble BhIle OOCTOATENbCTBA CRyXaT MOBO4aMWM K pPacTOPXKEHUIO
gorosopa 06 OTYY>KOEeHUM UCKIIOYUTENBHOIO NpaBa B OAHOCTOPOHHEM MOPSAKE.

paxxgaHckmi - kogekc PO Takke coOepXWMT HOPMbl MpaBa, Perynvpylolime OTHOLIEHMS Mo
BO3ME3HOM Nepedade MCKITIOUMUTENbHOIO NpaBa Ha MCMOSib30BaHUE NPOuU3BeOeHUsl, CKnaablBatoLLnecs
Ha OCHOBE IMLEH3NOHHOro Aoroeopa. JIMUEH3NOHHLI AOroBOp O nepegade npaB Ha UCMONb30OBaHME
Npou3BeaeHNss OrpaHNU4MBaeT CTOPOHbI Doree XeCTKMMM pamMKaMu, HEXenu JOoroBop 06 OT4yXAeHWM
ncknountenbHoro npaea. CornacHo K P® nnueH3MOHHBIA OOroBOp 3aKo4aeTcsi Ha onpedeneHHbIn
CPOK, YKa3blBaEMbIi CTOPOHAMU (MpW OTCYTCTBUM TaKOBOrO LOrOBOP CYUTAETCS 3aKIHOYEHHbIM Ha CPOK,
YCTaHOBMEHHBINA 3aKOHOM), MOMMMO 3TOrO, B AOrOBOPE TOYHO YCTaHaBMNMBAIOTCH Te CMocobbl 1 opmbl
NCMONb30BaHUA MPOU3BEAEHNS, KOTOPbIMM MOXET OfnepupoBaTb npuobpeTaTenb WCKIIOYUTENBHOMO
npaea.

Tak e kak U B criyyae C OOroBOPOM OO OTYYXOEHUWN MCKIIOYMTENBHOIO NpaBa, BO3ME3AHbLIN
NULIEH3NOHHBIA JOrOBOP CYMTAETCH HEe3aKMK4YEHHbIM, €CNM B HEM OTCYTCTBYHOT YCIOBMSI O pasmMepe
BO3HarpaxgeHus Unmn nopsigke ero onpegerneHus.

MaBHOe e oTnuune [ByX YMNOMSIHYTbIX [OrOBOPOB 3aKfyaeTcss B TOM, 4TO AOroBop 06
OTYYXKOEHMU UCKITIOYNTENTBHOIO NpaBa MMeeT 6eccpodHoe AENCTBME, NMULEH3NOHHBIN JOTOBOP - CPOYHbIN.
OpgHako oba 3T goroBopa MpyM TOM YCITOBWMM, YTO OHM SABMSIOTCA BO3ME3OHbIMW, HEBO3MOXHbI 6e3
yKa3aHUs B HMX MPaBWIl, KacaloLmnXcs aBTOPCKOrO BO3HArpaXKaeHusl.

Kpome TOro, cnegyer OTMETUTb, 4YTO BCE [AaHHbIE YCMOBUSA, CBA3aHHbIE C aBTOPCKUM
BO3HarpaXxgeHneM, yCTaHaBfMBalTCA OUCMO3UTUBHO, T.€. CTOPOHbLI pacrnoniaraloT LWMPOKMM MepevyHeM
MpaB MO COMMAacoBaHWMIO BbIFOAHbIX KOHKPETHO ANs HUX OnpederieHHbIX ycrnosui. [loatomy
3aKoHOdATENbHO He  pernaMeHTMpYrTCs  Kakas-nmbo  ycTaHOBMEHHas  BENMMYMHA  aBTOPCKOro
BO3HArpakgeHus, CpoK unM nopsaok ero Bbinnatbl. CrnegoBaTenibHO, TFOBOPUTb O  KakOM-Nnbo
onpegeneHHoM 3apaHee AaHHOM pas3Mepe roHopapa He NpeacTaBnsieTcs BO3MOXHbIM.

HeobxogMMo nogyepkHyTb, 4YTO aBTOPCKOE MpaBO Ha MOMyyYeHMe BO3HarpaxgeHus 3a
NCMOMb30BaHWE MPOU3BEAEHMS pErnamMeHTUPYyeTCss He TOMbKO [JOrOBOPHBIMM  OTHOLUEHUSAMW, HO
CYLLIECTBYIOT TaKKe M HEKOTOPbIE MOMEHTbI, NMPY KOTOPbIX NPaBO aBTOpa Ha BO3HarpakgeHne BO3HUKaeT
He u3 [oroBopa, a W3 peanbHbiX (akTUYeCcKn CyLecTBYOWNX OOLWECTBEHHbIX OTHOLIEHUA no
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MCMonb3oBaHMI0O npousBedeHns. Taknme OOLWEeCTBEHHble OTHOLIEHMSA  PEerynupytoTcs  3aKOHOM,
criegoBaTenibHO, M CamMO aBTOPCKOe MpaBO Ha MONyyYeHWe BO3HarpadkO4eHMs BO3HMKaeT Ha OCHOBaHUM
3aKOHa, a He 4oroBopa Mexay CTOPOHaMMu.

B uncne cnyvaeB (OCHOBaHWIA), B KOTOpbIX MOSIBASIETCA NPaBO aBTOpa Ha BO3HArpaxgeHue,
criegyeT NpYMBECTU criegyloLme:

1) pabotogatenb B TeyeHue Tpex feT CO AHA, korga cnyxebHoe mnpousBedeHne O6bino
NpefoCcTaBlieHO B €ro pacrnopsikeHve, Hayan MCNofb3oBaHWe AaHHOro Mpou3BedeHus wnv nepepan
UCKMoYNTENbHBIE MpaBa Ha Hero Apyromy nuuy (n. 2 ct. 1295 MK Po);

2) aBTOp nepegan CBOW MOSTHOMOYMS MO MWCMOMb30BaHWIO MPOM3BEOEHMS chneumanbHbIM
opraHv3aumsaM, ynpasnsaoLLMM UCKITIOYMTENbHLIMW aBTOPCKMMU MpaBaMy Ha KOMMEKTUBHOW OCHOBE;

3) ocywecTtBneHo nybnuyHoe wcnonHeHne nunbo coobuieHne B acmp wunm no kabenio
ayanoBwmayarnbHoro npoussenenns (ct. 1263 MK Po);

4) peanu3yeTca Bocnpou3BegeHne ¢oHorpaMMm U ayauoBM3yanbHOrO MNPOM3BEAEHUs Wnn
3BYKO3amMWCK UCKIMIOYMTENBHO B NIMYHLIX Liensax (cT. 1245 K PO).

Tenepb cnegyet 6onee nNogpobGHO paccMOTpeTb KaXaoe M3 yKa3aHHbIX Bblle OCHOBaHWN ANiS
BO3HUKHOBEHMWS aBTOPCKOro npaBa Ha BO3HarpaxgeHue.

B nepsom cnyyae npaBo Ha Nony4yeHne BO3HarpaxKaeHus BO3HWKaeT B pe3yrnbTare NCNofib30BaHUSA
pabotogatenem cnyxebHoro npoussegeHud. lpuyem B AaHHOM Cryvyae WMETCS B BUAY WMEHHO
(hakTnyeckoe UCnonbL3oBaHve v nepegaya npas Ha A4aHHOE MCNOfb30BaHNE TPeTbUM Nuuam. 3akoHOM
AeTanbHO perfamMeHTUpyeTca CpoK, B COOTBETCTBMM C KOTOPbIM AOMXHO HayaTbCsd MCMONb30BaHuWe,
4yTObObI @aBTOP NpMobpen NpPaBo Ha BO3HArpaxaeHve.

Btopon cnyvaw, npv KOTOPOM aBTOPCKOE MpaBO BO3HMKAeT W3 TOro, YTO aBToOp nepegaet
MOMTHOMOYMSA MO WCMONb30BaHMIO CreuuanbHbiM OpraHMsauusiM, SIBASETCS BecbMa CrOpPHbIM Cpeau
TeopeTukoB. OpraHu3auun, OCyLLeCTBRsAOWMe ynpaBfeHne KMyLEeCTBEHHbIMU MNpaBamMu aBTOPOB,
AENCTBUTENbHO BbINOMHAT (MYHKUUM MO MOMYYEHUIO M COOTBETCTBEHHO pacrnpefeneHuto aBTOPCKUX
BO3HarpaxgeHu, HO CTOUT OTMETMTb, 4YTO camMo Mo cebe COTPyOHWYECTBO aBTopa C MNOAO0GHON
opraHusauven He GygeT BbiCTynaTb B Ka4eCTBE OCHOBAHWS BO3HWMKHOBEHMUS NpaBa Ha BO3HarpaxgaeHue.
lMpaBo Ha BO3HarpaxgeHwe e BO3HWMKaeT B pesynbTaTe WMCNOMb30BaHUS NPOU3BEAEHUs, Mexay Tem
opraHv3aumm, ynpasnsiolwme MMyLLECTBEHHbIMW NpaBamMy aBTOPOB, CAMOCTOSITENBbHO HE OCYLLECTBNSAIOT
TaKoro MCNonb30BaHUs, a NuLlb ABNATCA CBOeOOpasHbIMU MPEACTaBUTENAMN aBTOPOB, NOCPEAHMKaMM
Mexay asTopamu M nvuamu, UMeLWUMy NoTpeBGHOCTb B UCMOMb30BaHWM MX Npou3BeAeHun. Takum
obpa3om, nepegaya aBTOPOM MOSIHOMOYMWA MO WCMONb3OBAHMIO NPOU3BEAEHWUs  CreunarnbHbIM
opraHv3aumsaM, ynpasnsiowmumM UCKITHYNTENbHBIMWU aBTOPCKMMM NpaBamMn Ha KOMSEKTUBHOW OCHOBE, He
ABMNSETCA NPEeAnoOCbINKON ANs HEenocpeaCTBEHHOrO0 BO3HWKHOBEHWSI MpaBa Ha BO3HarpaxgeHue, Ho
Henb3s TaKkke W He OTMEeTUTb TOT aKT, YTO OEeATEeNnbHOCTb [AaHHbIX OpraHvM3auuin BO MHOIMOM
cnocobecTByeT hakTYEeCKoW peanusauny aBTOPCKOro npasa Ha BO3HarpaxaeHue.

MybnuyHoe wucnonHeHne nmnbo coobuieHne B admp wMnM MO kabenw ayavMoBM3yasnbHOMo
nponsBefeHUs TaKke SABNSETCA 3aKkoHoAAaTeflbHO YCTaHOBMIEHHbIM OCHOBaHWEM ANs BO3HWKHOBEHWS
aBTOPCKOro npaBa Ha BO3HarpaxaeHve. [aHHbli criyvyal BO3HUKHOBEHMS MpaBa Ha BO3HarpaxgeHue
nUMeeT CBoM 0COBEHHOCTU: cornacHo n. 3 cT. 1263 'K P® npaBo Ha Bo3HarpaxgeHue BO3HWKAET TOSbKO Y
KOMMO3NTOpa, SBMAOLWErocs aBTOPOM My3blKafibHOrO NPOM3BEeAEHNs, KOTOPOe MUCMOMb3yeTcs B pamKax
BCEro ayauvoBu3yanbHOro npomnseeaeHns. Takum o6pasoMm, 3akoH $BHO nogyepkuBaeT ocoboe
MONOXeHNe KOMMOo3WTOopa, Y4acTBYHOLLEro B CO34aHWM MY3blKaribHOTO COMPOBOXAEHMSA K KakoMy-nnbo
ayaomoBusyanbHOMY MPOU3BEAEHUO (KMHOMUIbMY, TeNneBU3MOHHOW nepedade u T1.4.). Komnosutop B
AaHHOM Cfny4yae Mony4yaeT aBTOPCKOE BO3HarpaXgeHue He NpoCTO 3a COo3[aHune My3blkarbHOro
npousBeneHnsl, BO3HMKaloLWee M3 IPaXOaHCKO-NPaBOBOrO AOroBopa, HO M 3a Kaxagoe nybnuuHoe
MCMONHEeHNe AaHHOro NPoM3BeaeHNs B COCTaBe ayaMoBU3yanbHOro NPOM3BeaEeHNS.

HakoHeu, peanu3auusi BOCNpPOW3BEAEHWS ayOguoBM3yaribHOTO MPOM3BEAEHUS WX 3BYKO3anvcu
NCKIIOYMTENBHO B NMYHbIX Lensax npeacrasnset cobon 0gHO U3 OCHOBaHWUIN BO3HWKHOBEHWUSI aBTOPCKOro
npaBa Ha BO3HarpaxaeHve. AyauoBuayarbHble MPOM3BEOEHUS B HacToslliee BpemMs B CBA3N C
BHeApPEHMEeM TEeXHNYECKMX HOBLUECTB B NOBCEAHEBHYIO XM3Hb NPOCTbIX ObbiBaTenen nonyunny donbLuoe
pacnpocTpaHeHue B obLiecTse, YTO 0BYCMOBEHO TaKke X AOCTYMHOCTbIO.

Mpw pacnpocTpaHeHun ayanoBu3yarnbHbIX NPOM3BEAEHNI 1 3ByKO3anncen B 06LLecTBe CNOXHbIM U
noayac HeBbIMONMHWMbLIM NPeAcTaBnsAeTcd cOOp BO3HArPAKAEHUS Y KaXKOOrO W3 MHOAMBUAOYaNbHbIX
nonb3oBaTenen AaHHbIX NPOM3BEAEHUI, KOTOPbIE UCTIONbL3YIOT UX B MUYHbIX LEensX.

[MoaTomy 3akoHOOATENbCTBO MOLUMO MO HECKOMbKO MHOMY nyTu. B 4vactHocTn, cT. 1245 K PP
pernaMmeHTMpyeT, 4TO aBTopaM, WCMONHWUTENSM, W3roToBUTENAM OHOTpaMM W ayauoBU3yarbHbIX
npovsBegeHun NpuHaanNexuT NpaBo Ha Bo3HarpaxaeHue 3a cBobogHoe BocnponsseaeHe oHorpaMm u
ayamoBmsyanbHbIX NMPOM3BEAEHUN UCKIYUTENBHO B FIMYHbIX Lensdx. Takoe BO3HarpaxgeHue vmeet
KOMMEHCAUMOHHbIN XapakTep W BbinnayMBaeTca npasoobnagatensam 3a CcyeT CpeacTts, KOTopble
noanexar ynnate W3rotoBUTENAMU W umnopTepamu obopyaoBaHUA W maTepuanbHbIX HOCUTENEWN,
ncnonb3yemblX Ans Takoro BocnpoussedeHus. Takum obpasom, 06A3aHHOCTb MO Bbinfate aBTOPCKOro
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BO3HarpaxgeHma JOXUTCA Ha ninedynm He MnpocToro I'IOTpEGVITeﬂﬂ, nonb3oBaTesid, a npon3BoaUTENA
MaTtepuanbHbIX HocuTenen, nocpeancTBOM KOTOPbLIX OCYLLEeCTBIIAETCA pacnpoCcTpaHeHne npon3segeHuns.

rlpI/IMeHI/ITeJ'IbHO K un3garternibCKomy nAesny aBTOpPCKOE npaBO Ha BO3HarpaxgeHue 4alle BCero
BO3HUKaET B pe3dylnbTaTe 3akro4YeHnd orosopa mMmexany temMm Uinn MHbiM aBTOPOM U U3gatesibCTBOM, MO
KOTOPOMY aBTOp 0693yeTCFI nepenaTtb npaBa Ha WCMNOJ1Ib30OBaHME MNpoun3BeaeHns. WHbIMK crioBamun, B
nsgaTenbckom OmsHece OOHO M3 MaBHbIX U NPaKTN4eCKNn €4NHCTBEHHbIX OCHOBaHU BO3HUKHOBEHUS
aBTOPCKOIro npaBa Ha BO3HarpaxaeHume - oroBopHoe OCHOBaHUE. OpHako Takke cnenyet BblOelnnTb U
OCO6y+O ponb B paMKax wun3gaTtesibCKoro pgerna HpaBOOTHOUJeHMVI, BO3HMKaWLWMX Mo noBoay
Mcnosnb3oBaHUA cny>+<e6Horo npon3seneHus. B uspaTtenbckom gerne, B 0COOEHHOM CTeNeHM 3TO KacaeTcs
C(bepbl XYPHarnCTukuy, WNPOKO pacrnpoCTpaHEHO ucnorb3oBaHUEe MMEHHO CJ'Iy>K€6HOFO npon3BegeHnd.
Takum 06pa30M, OOHO U3 BHEOONOBOPHbIX OCHOBaHWn BO3HWKHOBEHUS ABTOPCKOro npaBa Ha
BO3HarpaxgexHme npumMmeHunTesibHO MMEHHO K n3gaTenbCKon ccbepe - ncnornb3oBaHne pa60Top,aTeneM
CJ'Iy)K€6HOFO npoun3seaeHuA.

§ 5. BsavmooTHOLWEHNA MexXay aBTOPOM U UHBIMW NLAMM,
CKnagpblBatoLLecs no NoBoAy CO3AaHUst U UCMONb30BaHUS
npousseneHus. NagaTenbCckuin NMLEH3NOHHbI [OroBop.
[oroBop aBTOpPCKOro 3akasa

B pamkax pgaHHOro BoMpoca HeobxoouMbIM —MNpPeAcCTaBnsieTCd  pacCMOTpPeTb  CTPYKTYpYy
B3aMMOOTHOLLEHNIA MEXAY Pas3nUYHbIMK CyObekTaMm aBTOPCKOro npaea.

Cpenm Takux cybbeKkToB, HECOMHEHHO, CreadyeT BblAensaTb CaMoro aBTopa Npou3BeaeHnst, a Takke
TEX I1LU, C KOTOPbIMA B3aMMOLEWCTBYET aBTOp B CBSA3M C CO30AHWEM WU MCMNOMb30BaHWEM
npousBedeHnsi, B TOM YMCN€ W TeX Jivu, B OTHOLIEHMM KOTOPbIX OCYLLECTBMASIETCA MNepexon
NCKIMIOYNTENBHOrO aBTOPCKOro npaea. B pamkax magatenbCkon OeATenbHOCTM, yuuTbiBasi cneumdguky
AaHHoW cdhepbl, cpeamn Takmx Nuy, HeobxogMmMmo 0cobo BbIAENUTL U3gaTens u 3akas4uvka.

WspgaTtenb gABnsieTcss ogHMM M3 CyOBEKTOB, KOTOPbIA B COOTBETCTBMM C 3aKOHOM U JOrOBOPOM
NpUHMMaeT Ha cebs 06A3aHHOCTb u3aaTb NPOM3BEAEHME, HaYaTb U OCYLLECTBIISATb €r0 UCMOMb30BaHNE.
Nspatenb - BaxHeWWwun CyObEKT B pamKkax aBTOPCKOrO NpaBa, Tak Kak MMEHHO OH Oepetcsa 3a
N34aTenbCKyld OeATenbHOCTb B OTHOLWEHUW TOMO WM MHOMO MPOM3BEAEHUS, OCYLLECTBISET €ro
nybnukauuto, TupaxnpoBaHue. Kak npaBuio, nagarternb - 3T0 puanyeckoe nuuo (purpma, opraHnsaums),
KOoTopoe MoXeT ObiTb pasHbIM MO OpraHM3auuMoHHO-NpaBoBon dopme. B coBpemeHHonm Poccun
n3gartenbckas OedTenbHOCTb MoslyyaeT Bce 6oree  WIMPOKOe  pacnpoCcTpaHeHue, MOCTOSIHHO
yBenuM4MBaeTcs yucno HEe3aBUCUMBbIX KOMMEPYECKMX n3naTenbCTB, yTOo obycnoBneHo
YyBENUYMBAKLUMNCA TEMMNAMM  3KOHOMMUYECKOTO Pa3BUTUS], PbIHOYHBIX OTHOLUEHWIW, AONA  KOTOPbIX
XapaKkTeEpPHbIMM  SABMISIOTCS ~ 3aKOHbl  PbIHKA, MHOXECTBEHHOCTb  CyOBEKTOB,  OCYLLECTBASHOLLNX
XO3ANCTBEHHYI0 [OEATENbHOCTb, MHOroobpasme ¢opm CcoBCTBEHHOCTU. PeanbHble OTHOLIEHUS,
CKIagblBaloLLMECH MEXAY U3AaTeNbCTBOM M aBTOPOM NMPOV3BEAEHUSA, PEMYIIUPYIOTCS AOrOBOPOM, T.€. Ha
YCIOBMSX OUCMO3UTUBHOCTMU.

paxpgaHckun kogekc P® BbigenseTr oTAenbHbIA OOroBOpP, KOTOPbIA perynupyeTr OTHOLUEHMS
aBTOPOB W M30ATENbCTB - JMLEH3WOHHBIN m3gaTtensckun pgorosop (cT. 1287 K P®), ocHoBHbIE
MONOXeHUst KoToporo ByayT paccmoTpeHbl Gonee nogpobHbiM 06pasom no3gHee. B uenom gaHHbIN
OOroBOp He BCSKUM pa3 MOXET TOYHO perfaMeHTMpoBaTb OTAENbHbIE HIOAHCbI, acrekTbl B
NMPaBOOTHOLUEHMSX, MO3TOMY B CIyyasix OTCYTCTBMSI B [OTOBOPE HEKOTOPbIX MOMOXEHUA OTHOLUEHMUS
Mexay cybbekTamu, 3akniounBLUMMK €ro, perynmpyrTcs NOCPeaCcTBOM rPaX4aHCKOro 3akoHa.

3akasuvk sBNseTcs CyObeKTOM aBTOPCKUX MPaBOOTHOLLEHWI, KOTOPbIN OCYLLECTBMSAET 3aka3 ToMy
WM MHOMY aBTOpPY Ha CO3fdaHve MNpou3BedeHMs B COOTBETCTBMU C YCMOBWUSIMW, YCT@HOBIIEHHbIMU B
AoroBope.

3akasumk TpebyeT OT aBToOpa Co34aHMs HOBOrO MPOM3BELEHUS UITN OCYLLLECTBIIEHMS NepepaboTku
npoussegeHns (Co3gaHusa akpaHu3auumu, nepesoda M T.4.) NPV YCNOBUKM, YTO aBTOp OTBeYaeT psgy
TpeboBaHMn, KpuTepueB, Heobxooumbix Onis 3akadumka. K npumepy, aBTOp [OSMkeH pacnonaratb
onpedeneHHbIM YpOBHEM 3HaHWA B TOW WM WHOW OTpacnyn AN HanucaHus npov3BefeHusi, UMETb
onpegeneHHoe obpasoBaHMe, HaBblkM KakoM-Nnbo aesaTenbHOCTU, obnagaTb BO3MOXHOCTBIO U3MOXUTb
mMatepuan B TeX WM WHbIX CTUIIMCTUYECKMX acnektax peun u T.4. OTHOWeEHWss Mexay aBTopoM U
3aKa3uMKOM CKnagblBaldTCA Ha OCHOBaHWM [OroBOopa aBTOPCKOTO 3aka3a, MOJIOKEHUS O KOTOPOM
cogepatcs COOTBETCTBEHHO B CT. CT. 1288, 1289, 1290 n 1291 K PO.

Kak n B cnyyae € wusgatenbCKMM JIMUEH3VMOHHbIM JOrOBOPOM, [OrOBOP aBTOPCKOrO 3akasa
perynupyeT OTHOLLIEHUSA CyOBbEKTOB Ha YCNOBMSAX AUCNO3MTUBHOCTU, YTO, K CITOBY, CBOMCTBEHHO AN BCEN
OTpacnu rpaXxgaHCKMX MpaBoOOTHOWEHUN. B cutyaumm, korga cybbekTbl HE MOryT HaWThM KOHCEHCYC B
COOTBETCTBMU C MOMOXEHUSIMU 4OrOBOpa MIM KOrga AOrOBOPOM HE YperynvpoBaHbl OTAENbHbIE acneKTbl
OTHOLLEHMN CyOBHEKTOB, B AEVCTBME BCTYNAKOT 3aKOHO4ATENbHbIE HOPMBI.

Jliobon pgoroBop, Oyab TO M3OATENBCKUA JIMUEH3MOHHBIA OOMOBOP WU Xe AOroBOpP aBTOPCKOro
3aKasa, COCTaBNSETCS C Y4ETOM NPEeAnMCcaHnii 3akoHa.
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CTouT Takke NOAYEPKHYTb N TOT haKT, YTO M3daTenb U 3aKasdnk MOryT NPeacTaBnAaTb cobon ogHO
N TO e NNLO, C KOTOPbIM aBTOP BCTYMNaeT B NPABOOTHOLLEHWS.

Ewe ogHMM cybbeKkToM, HECOMHEHHO, WrpaloLMM 3HAYUTENbHYIO pPOSb B M3OaTeNnbCKOM Aere,
aenseTca pegakumsi. OgHako pedakuMsi He MMEET CTOMb  BaXHOro MOJIOXKEHMSl, Kacarowerocst
NPaBOOTHOLLUEHU C aBTOPOM.

[naBHble YHKUMW pedakumm - pedakTUpOBaHWE, KOPPEKTUPOBKA, MPOBEpKa, BbIABIEHME
HETOYHOCTEN, MOrpeLlHOCTEN B aBTOPCKOM MNPOWM3BEAEHMM B LENsX agantaumMm ero Ans LWMpoKon
nyonuki. B 3akoHogaTenbCTBE HEe CyLeCTByeT YEeTKO BbIPaXEHHbIX HOpPM MpaBa, KoTopble Obl
pernaMeHTUpoBanu OeATenbHOCTb pedakuum, HO, UCXOOs U3 CaMOW CYLLHOCTWU FpaXKO4aHCKOro 3akoHa,
pedakumMsi He pacrnonaraet LMPOKUM TMepeyHeM MpaB Mpu  OCYLLECTBIEHUN CBOUX (OYHKUMA.
PepaktnpoBaHne He OOMKHO KakMM-NMbo oOpasom mMckaxkaTb NepBOHaYanbHbIA CMbICHT NPOU3BEAEHUS,
KOpPPEKTUPOBaTb OTAErNbHbIE 00pa3sbl B NMPOU3BEAEHNMN, CYLLECTBEHHLIM 00pPa3oM M3MEHATb CTUIUCTUKY
peun. [eatenbHOCTb pegakumu, Kak npaBuiio, OpraHM3yeTcs Ha OCHOBE 3aKmio4aemoro ¢ Hel 4orosopa,
BTOPOM CTOPOHOW KOTOPOro B OONbLUMHCTBE Cry4aeB BbICTyMaeT 3aka3yuk. Takum obpasom, pepakums
BbIMOMHSAET Cyrybo TeXHMYeckme pyHKUUM, TEM CaMbiM HE KacasiCb CaMuX NMPaBOOTHOLLUEHUA OCHOBHbIX
CcyObeKToB (3akasuvka u aBTopa, nsgarens n astopa).

Opyron cyOGbekT, Takke UrparoLui HEMaroBaXKHYI0 pofib B M3gaTenbCKkoMm Aene, - Tunorpadus,
BbIMOMHAIOWAA (YHKUMM MO  W3rOTOBMEHUIO 3K3EMMIISIPOB -  TUPAKUPOBAHMIO  MPOM3BELEHNS.
[earenbHoCTb TUNorpacdmnn OCHOBLIBAETCS Ha 3aKMOYEHHOM OOrOBOPE C U3AAaTENbCTBOM.

Tenepb HeobxoaMMbIM NpeacTaBnsieTcst bonee nogpobHoe, AeTanbHOE PaCCMOTPEHNE OTAENbHbIX
0COBEHHOCTEN ABYX BbILLEYNOMSHYTBIX JOTOBOPOB (M34aTeNbCKOro SIMLEH3MOHHOMo 4OroBopa, Oorosopa
aBTOPCKOro 3akasa), YTo, MOMUMO NPOYEro, 4aeT CBOe0OpasHy0 BO3MOXHOCTb AeTallbHEE PAaCCMOTPETb
NpMpPOAY OTHOLLUEHUA MeXOy aBTOPOM, 3aKa34yMKOM M u3garterniem.

ABTOPCKUI JOrOBOP, MO MHEHMIO MHOTMX YY€EHbIX, MPeaCcTaBnsieT coOon BOEBOW akT, OCHOBaHHbIN
Ha B3aMMHOM COrMnalleHMU CTOPOH, HarpaBIiEHHbIA HA BO3HWKHOBEHME, U3MEHEHME UIM MpeKpalleHne
OPUANYECKNX OTHOLLEHUN <26>.

<26> CoBeTckoe rpaxpgaHckoe npaso. Y. 1. Kues, 1977; NaB3e ®.N. ObsizaTenbCTBEHHOE MPaBo.
MuHck: BI'Y, 1968; Onrenanxt B.A. Bonga 1 BonensbasneHue. dywaH6e, 1983.

BooOwe B HayyHOW nwuTepaTtype cyuiectByeT 6O0ONbLIOE KONMMYECTBO MHEHUA MO MNoBOAY
knaccudmkaumm astopckmx gorosopos. K npumepy, A.lN. CepreeB nomnaraet, 4To aBTOpPCKME OrOBOpbI
npexae BCEero AenaTcd Ha rpynnbl B 3aBMCMMOCTU OT BuAa MpOU3BEAEHMI, NO MOBOAY KOTOPbIX OHM
3aKnyalTes, WM npegnaraet BblAENATb, B 4YaCTHOCTM, aBTOPCKUME [OTOBOPbI Ha co3daHve u
MCMOMb30BaHWE NUTEPATYpPHbIX, My3blKalbHbIX, ayAWOBU3yallbHbIX, APXUTEKTYPHbIX W OPYyrux
npounsseaeHun <27>.

<27> CepreeB A.ll., Toncton HO.K., EnuceeB N.B. KommeHTapuii k paxxgaHckomy kogekcy PO.
YacTb TpeTbs / Moa pea. A.l. Cepreesa. M., 2001.

B coBpemeHHOCTU ropasgo 6oree 0ObeKTMBHOM BUAUTCSA Kraccudukaumsa aBTOPCKUX OOrOBOPOB,
KoTopasl, Kak 3TO HM napagokcarnbHo, Obina npousBedeHa elle B coBeTckoe Bpemsi. B vacTtHocth, K
PCOCP 1964 r. npoBogun HEKOTOpOe pasrpaHNYeHne BCEX aBTOPCKMX [AOrOBOPOB MO KPUTEPUIO
FOTOBHOCTW Mnpou3BedeHus. OpyrMmn crioBamm, BCe [OrOBOpbI, Oyayun pasgeneHHbIMM Ha [OroBopbl
3aKa3a W [JOroBOpbl Ha FOTOBOE MPOM3BEAEHME, 3aKMYanncb B OTHOLIEHUM NUBO yxXe CO3daHHbIX
npouseeaeHnin, NMbo NPoM3BEAEHNI, CO3A4aHNE KOTOPbIX MNIaHMPOBArioch B AarbHENLLEM.

[aHHasa knaccudumkauns BnosiHe NpMMeHNMa n B paMkax COBPEMEHHOIO rpaXKaaHCKOro npaea.

Takum - obpa3om, K [JOroBopaM Ha rOTOBble Mpou3BedeHus (T.e. JOroBopam MO MNoBoay
MCMNONb30BaHNs FOTOBbIX MPOW3BEAEHUN) CTOUT OTHOCMTbH AOrOBOP 06 OTYYXXAEHMU UCKIIOYUTENBHOMO
npaBa Ha NPou3BedeHMe, a Takke JIMLEH3MOHHbIA LOroBOp O MPedoCTaBfieHMM NpaBa WUCMONb30BaHUS
Npou3BeOEHNsT 1 BCE €ro pasHOBUOHOCTU, BKIOYAs M3OaTenbCKui NIMLEH3MOHHBIN JoroBop (CT. cT. 1286,
1287 K P®).

B rpynny goroBopoB 3aka3a Mo aHanorMm C COBETCKOM Krnaccudukaumen BKNYaeTcs npsiMo
NMOVIMEHOBAHHBIN B 3aKOHE J4OroBOp aBTOPCKOro 3akasa (cT. 1288 K P®).

[oBops 00 u3gaTenbCKOM JMLEH3MOHHOM OOroBope, HEOOXOAMMO OTMETUTb, YTO OH SIBMSieTCS
OOHOM 13 crneumdudecKknx pasHOBMOHOCTEN JMUEH3NOHHOIO [OO0roBopa O NpegocTaBnNeHnn npaea
MCMonb30BaHUsa npousBeaeHnsi. M3gatenbCkuini NMUMUEH3NOHHBLIM  JOroBop, paHee 0003HaYeHHbI B
3aKoHOAATENbCTBE Kak mM3gaTenbCKuMiA [OroBoOp, TOSKOBArCs COBETCKMMM HPUCTaMM HEOLHO3HA4HO.
CywHOCTb OaHHOro [OoroBopa cBoAwufnacb TO K YCTYMKe npaBa WCMOMb30BaHWS MNpoOu3BedeHus, TO K
nepeycrynke, TO K OTYY>XOEHWNIO OT aBTopa NMpaBa MCMoNnb3oBaHus. Bnpodem, pasnvumsa B TEpMUHONOMMN
B AAHHOM Crlyyae TPyAHO CYMTaThb CyLLECTBEHHbLIMM.
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CoBpeMeHHOEe rpaXgaHckoe MpaBo B LLeNOM UCKITHYNUIO BCAKYH BO3MOXHOCTb ANsl BO3HUKHOBEHWS
Hay4HOW MOSIEMMKM MO MOBOAY NMPUPOAbl U3AATENbCKOro AOroBopa, OTHECS €ro K YMCNY JULEH3MOHHbIX
[ OroBOPOB.

Mo nuueH3noHHOMY LOroBOPY OAHAa CTOPOHA - aBTOP MMM UHOW NpaBoobriagaTenb Npou3BeaeHns
(MvueHsnap) - npegoctaBnsdeT nNubo obA3yeTcs NPeaoCTaBUTb APYroM CTOPOHE (NUuEeH3naTty) npasBo
MCMomnb30BaHNst 3Toro npoussegeHus (cT. 1286 MK P®). [aHHoe oOuiee MNONoXeHwe, oTpaxaiollee
CYLLLHOCTb [A0OroBOpa, OTHOCUTCH KO BCEM JIMLEH3MOHHbLIM 4OroBOpamM, B TOM YUCIIE M K U34aTeNnibCKoMy
nuuUeH3anoHHomy poroBopy. OpHako cam no cebe M3gaTenbCKUA MULEH3VMOHHBIM JOTOBOP MMeeT
HekoTopble 0coOble YepTbl. B yacTHOCTM, CyLWHOCTb AaHHOrO [OroBopa COCTOMT B TOM, YTO aBTOp
npou3BefeHns nepegaeT CBOU NpaBa Ha MCNOMb30BaHNE NPOU3BEAEHMS U3gaTento, KOTopbin 06A3yeTcs
n3gaTtb JaHHOe Mpou3BedeHue (HadyaTb ero Ucnonb3oBaHue). VIHbiMn crioBamu, aBTOp NpeaocTaBnseT
n3gaTenbCTBy TakMe MOMTHOMOYMS, KaK BOCMpPOU3BEOEHME MPOM3BELEHUs), PacnpoCTpaHeHue ero
9K3EeMMMSAPOB, UMMOPT M MHOE, a M3OaTenbCTBO, B CBOK O4Yepedb, peanuayeT AaHHble MOSTHOMOYMS.
UTak, Tenepb HEOOXOAMMO KOCHYTbLCH OCHOBHBIX 3MIEMEHTOB M34aTENbCKOro NMULEH3MOHHOIO 4OroBopa -
npeamMeTa AoroBopa, CTOPOH, CPOKa AENCTBUS OOroBopa, oOpMbl, a TakKe TakMX BaXKHbIX aCMeKToB, Kak
copepxaHvue JoroBopa U OTBETCTBEHHOCTb MO AOroBOpPY.

B Hayke cyLlecTByOT HEOQHO3HAYHbIE B3IMNAAbl HA NPeAMET rpaX4aHCKO-NpaBoOBOro 4OroBopa, HO
OONbLUMHCTBO UCCeAoBaTeNen CKITOHSITCA K MHEHMIO, YTO MpeaMeT JOroBopa - TO, B pe3yrnbTaTte Yero
CKNnagbIBalOTCs NPaBOOTHOLWEHUs. Mcxoga w3 TakonW obuier TpakTOBKW, MOXHO YCTaHOBUTb, YTO
npeamMeToM WM3OaTeNnbCKoro JMLEH3MOHHOTO [OO0roBopa SIBNSIETCS CcaMO MpOU3BEAEHME, CO34aHHOe
aBTOPOM MOCPEACTBOM €ro TBOpYECKMX ycunui. MNMpegnonaraercd, YTO NPON3BEAEHME - MHOUBMAYANbHO
onpefeneHHasi Bellb, OOBbEKT aBTOPCKOro npasa, MO3TOMY ykasaHWe npeameTa B pamkax Aorosopa
ABNSAETCA BecbMa CyLleCcTBeHHbIM ycnoBuem. Ctatea 1235 K PO 3akpennsget, 4TO JNIMUEH3UOHHbLIV
OoroBop obsa3atenbHO AOMKEH nMpedycMaTtpvBatbh NpegmeTr OOroBopa NMyTeM yKasaHus Ha pesynbrat
WHTENNEeKTyanbHOW  OEeATEeNbHOCTUM WMIM  Ha  CPEeACTBO MHAMBMAyanu3auuu, MpaBO  KOTOPbIX
npencraBnsieTcs Mo AOroBOpy, C YKasaHWMEM B COOTBETCTBYIOLUMX Cry4asx HOMepa M gaTbl Bblgauu
OOKyMeHTa, yOOCTOBEPSIIOLLIEro UCKITYMTENBHOE MPaBO Ha TaKoW pesynbTaTt Uv Ha Takoe CPeacTBo.

UT0 Xe KacaeTcsi CTOPOH paccMaTpuUBaeMOoro 4oroBopa, To 34eCb 3aKOH 3aKkpennsieT ABe CTOPOHbI:
nuueHsnap (aBTop, nepefaroliMi MpaBo) W nuueHsmaT (M3gaTenbcTBO, Mofyyawlee npaeBo Ha
ncnonb3oBaHne npousseneHnsi). Oba3aTenbHbIM YCIIOBMEM 3aKOHHOCTU OroBopa SBMASIETCA TO, YTO OH
COLAEPXKUT yKa3aHus Ha CTOPOHbI, CBEAEHUS O HUX.

Cpok B JaHHOM 0OroBOpe NpeacTaBnseTcs B ABYX B3aMMOCBSA3aHHbIX acnekTax:

1) cpok Hayana nucnosib30BaHMsA NPON3BEAEHMNS NNLIEH3NATOM;

2) Cpok camoro 4orosopa, T.€. MIepuoa BpEMEHM, B TEYEHNE KOTOPOro AaHHbIN JOroBOp AENCTBYET.

Cpok [gencTBvMa [OroBopa YCTaAHaBIIMBAETCA MHOMBMAYANbHO B KaXKOOM KOHKPETHOM cry4ae,
pocturaetca cornacnem ctopoH. Ctatbss 1235 K PO, 3akpennswowas obwume MonoxeHus o
NULIEH3NOHHOM [OrOBOpE, YKa3blBA€T Ha TO, YTO CPOK, Ha KOTOPbIA 3aKM4aeTCs MULEH3NOHHBIN
OOroBOp, HEe MOXEeT MpeBbllaTb ~CPOK ~AEWCTBMS  MCKIIOYMTENBHOTO MpaBa Ha pesynbrart
WHTENNEKTyanbHOW OEATENbHOCTU WM Ha CPeacTBO mHavBuayanusauunm. Ecnn xe cpok genctsus
gorosopa Boobuie He onpefeneH, AeWCTBYET 3aKOHOAATESbHO 3aKpenyieHHOe NpPaBuio, MO KOTOPOMY
OaHHbIA OroBOP CHUTAETCS 3aKMHOYEHHBIM Ha NATh fieT (n. 4 c1. 1235 TK PO).

M3gatenbCkMi MNUUEH3WOHHBbIA [OroBOp MMEEeT CBOK crneuuMduky, KoTopas, B 4acCTHOCTMH,
OTpaXaeTcsd U B TOM, YTO B paMKax AaHHOrO AOroBOpa BaXKHbIM SIBMSETCA YKa3aHMe CpoKa He MpoCTo
OEeNCTBMSt AOrOBOpa, HO 1 CpoKa Havarna MCnosib30BaHUs.

Cratba 1287 K P® yctaHaBnuBaeT, 4TO B Cry4ae OTCYTCTBUSA B JOrOBOpPE KOHKPETHOro Cpoka
Hayana MCrorb30BaHNA NPON3BEAEHMST TaKoe MCMONb30BaHWE OOMMKHO ObiTb HA4YaTO B CPOK, OObIYHbLIN
ON9 JaHHOrO Buaa npouwsBefeHur u cnocoba mx mcnonb3oBaHus. [aHHas hopMynupoBKa siBNSETCA
KpanHe HeOOHO3HA4YHOW, Bedb 3aKOHOAATENbCTBO He JaeT TOYHbIX OnpedeneHni Toro, YTo xe cnegyet
NoHMMaTb NoA OObIYHLIM CPOKOM AJ1st AAHHOTO Buaa NpomnssBeneHuin n cnocoba mx mucnonb3oBaHus. Cpok
WCMNOSMHEHUs JOrOBOpPa, Kak M CPOK Hayana ncrnonb30BaHWs NPov3BeAeHUs (CPOK U3gaHusd), He ABMASITCS
CYLLIECTBEHHbIM YCITOBMEM [OroBopa.

dopma M3gaTenbCckoro JIMUEH3MOHHOMO AOroBopa NMUCbMEHHAs, O4HAKO 3aKkOH He yKasblBaeT B
TOYHOCTU ornpenenieHHon opmMbl OOroBopa, OCTaBNAA AaHHOE MpaBo 3a cTopoHamu. CTOPOHbI Xe no
cBOeMy COBCTBEHHOMY >KeraHuo MOTyT MCMONb3oBaTh Oonee nogxogswlyo ans Hux cdopmy, npy Tom
€[VHCTBEHHOM YCIOBMW, YTO OHa OydeT MMCbMEHHOW W MONOXEHWs OaHHOro JorosBopa He OyayT
NPOTMBOPEYMTb 3aKOHOOATEeNbHbIM HopMam. HecobnogeHne nMCbMEHHOM (OOpMbl BNe4veT 3a cobon
HeOencTBUTENBHOCTbL JIMLEH3NOHHOIO 4OroBopa.

CogepxaHne pgoroBopa - npaBa U 00683aHHOCTM CTOpPOH. [MpaBa M 06513aHHOCTM CTOPOH MO
n3gartenbCKoMy NUMLEH3MOHHOMY AOroBOpY B LIENOM yCTaHaBnmBakoTcs B CT. cT. 1235, 1286 n 1287 TK
P®. MNpaBa n 06493aHHOCTM CTOPOH MO M3OAaTENbCKOMY JTULEH3MOHHOMY OOrOBOPY YCTaHaBNUBAKOTCH B
bonbwmHCTBE cBoem B pamkax cT. 1235 K PO, copepxawien obwme NONOXeHWs MNo NoBOAy
NULEH3NOHHBIX OOrOBOPOB, MO3TOMY MEPEYMCNNTL M OXapakTepu3oBaTb WX BCe He MNpeacTaBnaercs
CTofnb HeobxogumbiM. [0Opa3go BaxHee pacCcMoTpeTb Habop npaB M 00SI3aHHOCTEW CTOPOH,
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HenocpeAcTBEHHO XapaKTepHbIX OS89 U34aTeNbCKoro JIMLEH3VMOHHOMO A0roBopa M NMpUBEOEHHbIX B CT.
1287 TK PO.

B cooTBeTCTBMM C [JaHHbIM TWUMOM JULEH3MOHHOrO [JOroBopa Yy fuUeH3napa BO3HMKaeT
00s3aHHOCTb  OCYLLEeCTBUTbL MNepefady MpaBa WCMOMb30BaHUA MNPOU3BEOEHUs NULUEH3naTty, T.e.
n3gatenscTBy. MsgatenbctBo ke o006s3yeTcsa v3gate AaHHOE MNpPOU3BEOEHWE B YCTAHOBIEHHLIA B
Jorosope Cpok. B cnyvae HecobntogeHns 4aHHOTO Cpoka y aBTopa BO3HMKAET NPaBO OCYLLECTBUTL OTKA3
OT [JOoroBopa, HO MpyM 3TOM He BO3HMKAeT 00si3aHHOCTM Ans BO3MeLleHus yOwbiTkoB. Bonee Toro,
HecoOnaeHne M3gaTenbCTBOM CPOKa Havana UCMonb30BaHWs MPOM3BEAEHUS SABMSIETCA NPEANOCHIIKON
BO3HMKHOBEHWs1 Yy aBTopa nMpaBa TpeboBaHMA aBTOPCKOrO BO3HArpaXgeHwss B pasmepe,
npenycMoTpeHHOM AoroBopoM. COOTBETCTBEHHO Y fMUEH3naTa B [AaHHOM Crlyvyae BO3HMKaeT
0053aHHOCTb BbINNATUTL NMUEH3MApy Takoe BO3HArpaXxaeHue.

Mcxoga w3 npaB u  00A3aHHOCTENW CTOPOH, KOTOPbIE XapakTepHbl ANd  M3gaTenbCcKoro
NMLEH3NOHHOro [oroBopa W OTAMYAOT ero OT APYIMX JIULEH3MOHHLIX [0roBopoB, HeobxoamMmo
3aKMYUTb, YTO OOHUM U3 CYLLECTBEHHbIX YCMOBUA (DYHKLUMOHMPOBAHUSA OAHHOrO [OroBopa sBMAsieTcs
MMEHHO CPOK Hayasna Ucrnonb3oBaHus Npon3BeaeHnst nuueHsmaToM. Npaea n 06513aHHOCTU CTOPOH MOTY T
YKa3blBaTbCA KOHKPETHO B LOrOBOPE MEXAY CTOPOHaMM, YTO B 3HAYUTENbHOW CTEMEHM YNpoLlaeT WX
B3aumoZencTBme Apyr ¢ gpyrom. Ho, HecMOTpsi Ha 3TO, OOrOBOp HE [AOIDKEH cogepXaTtb npasa WU
00A3aHHOCTN CTOPOH, TaK Kak OHW 3aKpenseHbl B 3aKOHE.

UTo Xe KacaeTcd OTBETCTBEHHOCTU MO WM34ATENIbCKOMY JIMLEH3VMOHHOMY [OOrOBOPY, TO HOPMbI
npaBa OTHOCUTESIbHO HEE YCTaHABMNMBAKOTCS B OOLLMUX MONOXEHMSAX O NMULEH3NOHHOM JOroBope.

MoMmMMO Bcero npodero, M3gaTternbCKUA JIMUEH3MOHHBLIA OOrOBOp [OOJDKEH OroBapuBaTb psig
OnpedeneHHbIX YCIOBUIM, Kyda HEMNPEMEHHO crnefyeT BKIOYMTb YCIOBMS O KOHKPETHbIX crnocobax
NCMNOMb30BaHNs NPOU3BELAEHUSA, YCIOBUS yNnaTbl BO3HArpaXaeHus, pasmep OaHHOro BO3HarpaXkgeHwus,
nopsigoK ero ynnatsl U ap.

Becbma BaxHbIM SBMSIETCS yKasaHWE TEPPUTOPUM, B pamMKax KOTOPOM MOXET OCYLLECTBAATHCA
OEesATeNnbHOCTb MO MCMONb30BaHUI0 MNPOM3BEOEHUs!, OfHaKo 0e3 ykaszaHus KOHKPETHOW Tepputopun
nuueH3naT npnobpeTaeT NpaBo MCNONb30BaTb NPON3BEAEHMS B Npeaenax Bcen Poccuiickon ®egepaunm
(n. 3 ct. 1235 TK P®).

MpaxxgaHckmi kogekc P®, nogobHO COBETCKOMY rpaXkK4aHCKOMY 3aKOHOA4ATENbCTBY, 3aKpennseT
MONMOXEHNs O OOroBOpe aBTOPCKOIO 3akasa, TEM CaMbiM, KaK yKe rOBOPWIOCH Bbilwe, (PakTU4eCcKu
BO3BpaLLlas K XM3HN COBETCKY CUCTEMY KIlacCMdmKaLmm aBTOPCKMX 4OroOBOPOB.

Mo poroBopy aBTOPCKOro 3aka3a ofgHa CTOpoHa (aBTop) 06sA3yeTcst Mo 3akasy ApYror CTOPOHbI
(3akas4ymka) cosgaTe 0OyCrNOBNEHHOE JOTOBOPOM NMPOM3BEAEHME HayKu, nuTepaTypbl UM UCKYCCTBa Ha
MaTepuanbHOM HocuTene unm B uHomn cpopme (M. 1 cr. 1288 MK PO).

MHorve y4yeHble OTMEYalT, YTO [aHHbIA [0roBOop MO CBOEW rpaxgaHCKo-NpaBOBOW npupoae
KpanHe G6rM30K JOroBopy nogpsiga.

OTnnunTenbHOM OCOGEHHOCTBIO [A0roBOpa aBTOPCKOrO 3akasa SBMASeTCA TO, YTO OH MOXeT
cogepxatb W 0043aTenbCTBO aBTOpa MO Mepefadye CBOMX WMYLLECTBEHHbIX MNpaB - MpaB Ha
NCMOMb30BaHMe MpoM3BeaeHNss B (popMe OTYYKOEHMS UCKIIOYUTENbHOrO MnpaBa wnvM B dopme
npenocTaBreHus NpaBa UCMNorb30BaHMs NPou3BeneHus.

Ecnv goroBop aBTOPCKOro 3akas3a 3akiloyeH C YCIOBMEM O MPefoCTaBIIEHUM 3akasyuKy MnpaBa
NCMOMb30BaHNsA  NMPOM3BEAEHUS B YCTAHOBIIEHHbIX [OOrOBOPOM Mpefdenax unu npegycmaTpvBaeT
OTYYXXOEHME 3aKa34MKy MWCKIHOYMTENBHOIO MpaBa Ha MPOV3BEAEHUE, KOTOPOE OOIMKHO ObiTb CO34aHo
aBTOPOM, K TakoMmy [OrOBOpPY COOTBETCTBEHHO npuMeHsitoTca npasuna K PO o gaHHbIx goroBopax
(ooroBop 06 OTYY>KOEHWUM UCKIOYUTENBHOrO NpaBa, 4OrOBOP O NMPeAOCTaBfiEHMU MpaBa MCNOMb30BaHUS
npousBeneHns).

MpeoMeTom [oroBopa aBTOPCKOrO 3akasa BbICTyNaeT nuTepaTtypHoe, Hay4yHoe Wnn WHOoe
npousBefeHne, KOTopoe aBTop 06A3yeTcs co3gaTb NMOCPEACTBOM CBOMX TBOPYECKUX YCUMNWUIA U NepenaTb
3aKa34yumKy. YKasaHue KOHKPETHOro npegmeTta OOroBopa siIBNSETCS CyLEeCTBEHHbIM YCITIOBMEM LOrOBOpa,
TaK KaK MMEHHO Takum nyTeM YCTaHaBNIMBAETCH, Kakoe MMEHHO Mpou3BedeHue aBTop obs3yercsd
co3gaTb.

CTOpOHbI JaHHOIO 40roBoOpa - 3aKasyuk U aBTop. YKazaHue CTOPOH B pamKax 4OroBopa aBTOPCKOro
3aKasa TaKke ABnsAeTcs HeOOXOAMMbIM.

Cpok TpebyeT CBOEro HemnocpenCTBEHHOrO OTPaXeHMS B MONIOXKEHWAX [AO0roBopa aBTOPCKOrO
3aKasa, TeEM CaMbiM SBMASACH CyLLECTBEHHbIM 31IEMEHTOM AaHHOro gorosopa. [log Cpokom UCNOMHEHUS
JoroBopa crnegyetr MnoHUMaTb TOT Nepuon BpeMeEHW, B KOTOPbI aBTop 06s3yeTcsa npeaocTaBuTb
3aKa34yuMKy BbIMOSIHEHHOE UM Mpou3BedeHue. [1oroBop, KOTOPbLIA He NpefycMaTpyMBaET M He MO3BONSET
OonpefennTb CPOK ero UCMOMHEHNs], HE CYMTaeTCs 3akntoveHHbIM (cT. 1289 K PO).

OpgHako cpok B paMKax JOroBopa aBTOPCKOro 3akas3a MMeeT CBou cneundmyeckue ocobeHHocTu. B
YaCTHOCTUN, BO3MOXHO MPUMEHEHME CNeumnanbHOro NbroTHOrO Cpoka. JIbroTHbIN CPOK, B CBOK o4yepedb,
ABNSAETCA CPOKOM, BO3HMKAOLLMM Y aBTopa npu ocobon HeobxogumocTn Ha co3gaHve NpousBefeHns B
TEeX Crny4asx, korga OCHOBHOW CPOK WCMOSTHEHWS OOroBopa aBTOPCKOrO 3akasa Ye HacTynui, HO Nno
KakmM-TO YyBaXkMTENbHbIM MPUYMHAM aBTOP HE CMOr 3aBepLuMTb MnpousBedeHue. 3akoHoOaTernbCTBO
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pernaMeHTUpyeT MpOOOSDKUTENBbHOCTL  NbFOTHOTO CpOKa B OOHY 4YETBEpPTyl YacTb  CpOKa,
YCTaHOBMEHHOrO Ans WUCMOMHEHWS OO0roBoOpa, €Crnv COrMaleHMeM CTOPOH He npefycMoTpeH Gonee
ONNTENbHbIV NbrOTHbLINA CPOK.

dopma goroBopa aBTOPCKOro 3aka3a NMUCbMEHHas, XOTS AaHHOE MONOXEHWE B 3aKOHE MPSIMO He
yKasbiBaeTcs.

lMpaBa n 06A3aHHOCTN CTOPOH B pamMKax 4OrOBOpa aBTOPCKOrO 3aka3a MMEKT CBOM 0COBEHHOCTH,
oTpakeHHble B cT. 1288 'K P®. MmaBHoO 06513aHHOCTBLIO aBTOpa SIBNSIETCA co3gaHue U NpeaocTaBrieHne
3aKa34uMKy Npou3BefeHNst B CPOK, YKa3aHHbIN B 4OroBOpe, BKIHOYASA TakkKe M NbFOTHBIN CPOK. ABTOP Takke
nprobpeTaeT cBoeobpasHoe, cneumdunyeckoe TONbKO AN 4aHHOro JOroBOpa MpPaBO Ha NbIOTHbIA CPOK.
Mo wcTedeHUM TnbLIFOTHOrO CpoKa, MNPELOCTABMEHHOrO aBTOPYy, 3aka3duMk npuobpeTaeT npaBo B
O[HOCTOPOHHEM MOPSAKE OTKAa3aTbCHA OT LOroBopa aBTOPCKOrO 3akasa. [ToMMMO 3TOro, 3akasyumk Takke
BrpaBe OTKa3aTbCA OT [AOroBopa aBTOPCKOIO 3aka3a HEeMoCpeACTBEHHO MO OKOHYaHWWM CpokKa,
YCTaHOBMEHHOIO JOrOBOPOM AJ1S1 €0 UCTMONHEHUSA, eClN AOrOBOP K 3TOMY BPEMEHM HE UCMOJIHEH, a U3
€ro yCrnoBUI SIBHO BbITEKAET, YTO MPW HapyLUEHUU CpOKa UCMOMHEHUs] JOroBopa 3akasduk yTpadunsaeT
nHTEepec K gorosopy. NocKkonbKy paccMaTpvMBaeMbIi JOrOBOpP MO ofLwemy npaBuny, COOepXalleMycs B
3aKOHe, SIBNSIeTCS BO3ME3HbIM, aBTOP B pe3yrbTaTe BbiNOMHEHUSA CBOew paboTbl NpuobpeTaeT npaBo Ha
nony4yeHne BO3HArpaXxgeHus, a 3akasyuk, crefoBaTernbHO, npuobpeTaeT 00a3aHHOCTb ynnaTtuTb Takoe
BO3HarpaxgeHve.

B cnydasix, korga OoroBop aBTOPCKOro 3akasa MpedycMaTpuBaET OTYYXXOEHUE UCKIHOYUTENBHOro
aBTOPCKOro MnpaBa Ha BHOBb CO34aHHOE MNpPOM3BEAEHME WU MNPELOCTaBMEHME 3akas3yuky npaBa
MCMOMb30BaHNA 3TOTO MPOM3BEAEHUA B YCTAHOBIIEHHbLIX [OMOBOPOM Mpefenax, CTOpPOHbl TakKke
npuobpeTatloT npaBa U 00A3aHHOCTW, NPEegYCMOTPEHHbIE COOTBETCTBYHOLLUMU LOrOBOPaMn (4OrOBOPOM
00 OTYYXOEHUM WCKITHYUTENBHOIMO MpaBa, LOrOBOPOM O MPeAoCTaBfiEHWM MnpaBa  MCMOSb30BaHWS
npousseneHns).

OcHoBHbIE NpaBwuna, KacalLmecs OTBETCTBEHHOCTM MO AOrOBOPY aBTOPCKOro 3akasa, copepartcs
B cT. 1290 'K P®. Hanbonee BakHbIM OTHOCUTENIBHO OTBETCTBEHHOCTM MO AAaHHOMY AOrOBOPY SBNSAETCA
crnegyouiee 3akoHo4aTerNbHOE MOMOXEHME: B Cryvae HEUCMOMHEHNUST U HEHaAMNeXallero UCNOMNHEHNS
JOroBopa aBTOPCKOro 3aka3a, 3a KOTOpOoe aBTOpP HeceT OTBETCTBEHHOCTb, aBTOp 0Osi3aH BO3BpaTUTb
3aKa34yMKy aBaHC, a Takke ynnatuTb eMy HEeyCcTOWKy, ecrnin OHa NpeaycMoTpeHa Aorosopom. Npu atom
o0WNA pa3mep ykasaHHbIX BbINMAAT OFPaHUYEH CyMMOW pearibHOro yuiepba, NPUYUMHEHHOrO 3aka3yuKy
(cT. 1290 TK P®).

HeucnonHeHne aBTOpOM 3akasa B [JaHHOM Clnyyae npegnonaraeT, 4YTo aBToOp He co3pjarn
Npou3BefeHNEe HN B OTOBOPEHHBIN JOFOBOPOM CPOK, HU B AOMOMTHUTENbHbIN (JIbFOTHBIN) CPOK.

HeHagnexaliee wncnonHeHve JorosBopa npegnonaraer, B CBOK o4yepedb, YTO aBToOp cosgan
npousBefeHne, He OTBevalLLlee onpeaeneHHbiM TpeboBaHMAM 3aka3ymka OTHOCUMTENBHO CTUMA peyw,
CTPYKTYpbl NPOM3BEOEHUS, XXaHpa 1 Ap.

MpumepHas doopma goroBopa aBTOPCKOro 3akasa npusegeHa B [NpunoxeHun 1.

Mnasa 4. ABTOPCKOE MPABO B CPE[ICTBAX MACCOBOW MH®OPMALIMU
(CMK)

§ 1. lMpaBoBoK cTaTyC XXypHanucTa B COOTBETCTBMM C 3akoHOM PP
"O cpeacTBax maccoBow nHdopmaummn”

B cootBetctBMM co cT. 2 3akoHa P® ot 27 pgekabps 1991 r. N 2124-1 "O cpeacrtBax MaccoBow
nHdopmaumm" nog >KypHanucTtoM MOHUMAETCs NULO, 3aHMMaloLeecs peaakTUpOBaHWEM, CO34aHVEM,
cbopom unM nNogroToBKOW COOOLLEHUA U MaTepuarnoB AN pedakumy 3aperncTpuMpoBaHHOrO cpeacrtsa
MacCOBOM MHOPMaLMK, CBA3aHHOE C HEN TPyOOBbIMU MITM MHBIMW OOTOBOPHBIMW OTHOLLEHUAMWU NGO
3aHMMaloLeecs TaKoN AeATENbHOCTBIO MO €€ YNOSTHOMOUMIO.

Takum o6pa3om, M3 aHanmMsa [OaHHOW HOPMbl MOXHO BbIOENUTb HECKONbKO KpUTepueB Ans
NPU3HaHUA NULLA XXYPHaNmMCTOM:

1) XypHanucT - aTo u3nyeckoe NULO, BbIMOMHSAOLWEe onpeaeneHHble OyHKUUM NO NoAroTOBKe
NMPOAYKUMM CcpeacTtBa MacCoBOWM WHGOpMauuu (Hanpumep, pedakTupoBaHuWe, cosgadHue, cbop wnm
NMOArOTOBKY CoOobLieHun n MaTtepuanoB), T.e. No cmbicily 3akoHa P® "O cpegcrBax maccoBou
WHopmauun”" noa KaTeropuio "XypHanucTt" noanagaroT KOPpPecrnoHAEHTbl, ornepaTopbl, peaakTopsbl,
MOHTa)Kepbl, KOPPEKTOPbI N HEKOTOPbIE OPYrne COTPYAHUKM;

2) BcA 0bo3HayYeHHas B HOpPME AOEeATENbHOCTb AOMKHA MPOM3BOAUTLCHA AMS pedakumm cpeacrtsa
MaccoBOM MHpopMauun, MNpOLIEeALlEero rocyaapCTBEHHYIO perucTpaumio, M TOMbKO Torda oHa Oyaer
cYnTaTbhCHA NPaBOMEPHON;

3) XXypHanucTta OOfmKeH CBA3bIBaTb C pefakumen TpyaoBov AOroBop (KOHTPAKT) UK rpakgaHCKo-
npaBoBble OTHOLIEHUSA, NMMOO OH MOXET 3aHMMAaTbCs YKa3aHHOM OEeATENIbHOCTbIO MO YMONTHOMOYMIO

pegakuum.
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Takum 06pa3oM, XXypHanucT MOXET ObiTb LUTATHbIM COTPYAHWKOM pedakuun CpeacTBa MacCOBOW
MHGOPMALIMK, U C HUM B 3TUX LIENAX 3aKodaeTcs Tpy4oBOM JOrOBOP (KOHTPAKT), MO0 BHELUTATHBIM U
paboTaTtb MO rpaxgaHCKo-NpPaBoBOMY [OroBopy (Hanpumep, aBTopckomy pgorosopy). Kpome ToOroO,
XypHanuctom OyOeT Mpu3HaBaTbCA BHELUTATHbIA KOPPECTNOHOAEHT WM aBTOP, HE CBSA3aHHble C
pedakumen HUKaKMMW LOrOBOPHbLIMU OTHOLLEHWNSIMU, BbINOSTHAKOLLME UCKITIOYMTENBHO Pa3oBble NOpYYeHUs
pedakumn. Takke B MocrnegHeMm crnydae nuuo NpoCcTO MOXET NpeacTaBuTb B pPedakumio yXKe roTOBbIN
matepuan. B Takux cutyauusax HeoOXo4MMO BbINOMHEHWE YCITOBUS O TOM, YTO MMEETCS AOKYMEHTanbHOoe
NMOATBEPXKOEHME CBA3M aBTopa C pedakuven (yooOCTOBEpPEHME BHELUTATHOrO KOPPECMOHOEHTA,
ynoMWHaHWe 06 aBTope B BbIXOAHbIX AAHHbIX U T.4.).

PaccmaTtpmBaembin 3akoH P® 3akpennser cTaTyc XypHanucTa, B 4acTHOCTM €ro npasa U
0b6sa3aHHocTW. Tak, cT. 47 3akoHa PP "O cpepcrtBax mMaccoBor MHpopmauun" yctaHoBUIIa CriegyoLwmn
nepeYvyeHb NPaBOMOYMI AAHHOTO pabOTHUKa OpraHn3aumu;

1) uckatb, 3anpawmBaTb, nonyyatb U pacnpocTpaHAaTe UHGopmaumio. B cBa3n ¢ 3Tum Heobxogmmo
OTMEeTUTb, 4YTO KoHCTUTyums P® 3akpennseT npaBo KaXZoro rpaxgaHvHa cBOOOOHO ucKaTb, Moryyarhb,
nepegasaTb, NPOM3BOAUTL M PaACNpOCTPaHATb MHOpMaLMO NMOObIM 3aKOHHBIM cnocobom (4. 4 cT. 29).
CoOTBETCTBEHHO, Mofy4dasi onpefeneHHyl uHdopmaumio, dgoTtorpadum 1 OOKYMEHTbI, XypHanucTt
OorkeH obnagatb NpaBoOM Ha No4o0HbIe AencTBus. MNoaToMy 3akoHogaTenb CYEN HYXXHbIM HA4ENUTb €ro
cooTBeTCcTBylOWMM npaBoM. OpHako npyM  OCYLLECTBIEHUM CBOEN [EATENbHOCTM OH  OOMKEH
ncrnonb3oBaTh TOMBLKO YECTHblIE MeToAdbl. BMecTe ¢ Tem Ha npakTuke BCTpeYalTCs criydan orpaHuyeHus
rocy4apCTBEHHbIMU OpraHamMu MnpaBa >XKypHanmucToB Ha OOCTyN K uHdopmaumn. Pasbupasd KOHKpeTHble
cnopbl, CynebHasa nanaTta no nHopMaLMoHHbIM criopam npu lNpe3vgeHTte PP, B yacTHOCTU, Npuwina K
crnegyooLwmM BbiBogaMm: "BKIOYEHME XKyPHaNMCTa B CMMCOK JIUL, KOTOPbIM OFPaHUYeH OMNycK B 30aHNuE,
3aHMMaeMoe OpraHoM BMacTW, MPOTMBOPEYUT NpUHUMNAM MH(OPMALNOHHOW OTKPLITOCTU; OENCTBUS
OOIMKHOCTHOTO NMLa, BbipaXalolmnecss B OTKase XypHanuctam B AOCTyNe K MHOopMaLMn v HapyLeHun
nx npodeccnoHarnbHbIX NpaB, ABMASKTCA yLEMIeHMEM CBOOOAbI MAacCOBOW WMHAOPMAaLMK, BIEKYLLMM
CTPOryt0 ANCUMMIVHAPHY OTBETCTBEHHOCTb U T.4. <28>;

<28> CypgebHasa nanata no WHGOPMaUMOHHBIM crnopaM. HopmaTtuBHble akTbl. KommeHTapuw.
O630p npakTukn. KOpuagndeckasa nuteparypa. M., 1995. C. 20 - 23, 38 - 39, 82 - 85 u gp.

2) nocellatb rocygapCTBEHHbIE OpraHbl M OpraHusauuu, NpeanpuaTus U y4pexaeHus, opraHbl
o6LecTBEHHbIX 0O6beguHeHMn Nubo mx npecc-cnyxobl. [JaHHoe npaBoMoO4YMe BbICTYNaeT rapaHTuen,
OAHMM 13 CnocobOB pacLUMpPEeHUsi pearnbHbIX BO3MOXHOCTEN rpaaaH, WX OO0beaWHEHWIA aKTMBHO
y4acTBOBaTb B YNpaBfieHUN roCyAapCTBEHHBIMU U OBLLIECTBEHHBIMWU AenaMu, COOENCTBOBATb PasBUTUIO
MECTHOro camoynpaBrfieHusl, a Takke MO3BOMSAET rpaxgaHaMm nonyvyaTe MHPOPMAaLMIO O OEATENbHOCTU
OpraHoB 3aKOHOAATESTbHOMW, UCNONHUTENBHOW 1 cyaebHon BracTy;

3) ObITb MPUHATLIM JOMKHOCTHBIMW MLAMU B CBA3M C 3aMpoCcoM MHGOpMaLInK;

4) nonyyatb JOCTYM K JOKYMEHTaM U Matepuanam, 3a UCKIMoYEeHEM X PparMeHTOB, COAEPXKALLNX
CBEEHNs, COCTaBMsIOWMNE TOCYAAPCTBEHHYIO, KOMMEPYECKYD WIW WHYK CreuunanbHO OXpaHseMyto
3aKOHOM TauHy;

5) konupoBaTb, MybnukoBaTb, OrfawaTte WM MHbIM CMOCOOOM BOCMPOM3BOAWUTL AOKYMEHTbI U
mMaTepuarnsl Ipu yCcroBuM COBMNOAEHUSA NpaB aBTOPOB Ha AaHHblE AOKYMEHTbl, MaTepuansl (4. 1 cT. 42
3akoHa P® "O cpeacrsax maccoBor nHdopmaumm™);

6) Npon3BoANTb 3anucK, B TOM YMCHE C MCNOMb30BaHNEM CPEACTB ayano- U BUOEOTEXHMKN, KUHO- U
HOTOCHLEMKM, 32 UCKITOYEHNEM CIydYaeB, MPEaYCMOTPEHHbBIX 3aKOHOM;

7) noceliatb creunanbHO OXpaHAeMble MecTa CTUXWWHbIX 6eacTBun, aBapui M KatacTpod,
MacCoBbIX GeCNOpSAAKOB M MACCOBbIX CKOMIIEHUN rpaXaaH, a Takke MECTHOCTU, B KOTOPbIX 0ObsBNEHO
Yype3Bbl4aHOE NMOJIOXKEHWE; NMPUCYTCTBOBATb HA MUTUHIAX Y AEMOHCTPaLMSX;

8) NpoBepATbL AOCTOBEPHOCTL COOBLLLaeMon emMy MHGOPMaLINK;

9) namaratb CBOM JIMYHbIE CY>XOEHWUSI U OLEHKN B COOBLLEHMSAX U MaTepuanax, npegHasHadeHHbIX
OJ19 pacnpocTpaHeHus 3a ero nognucbto. [JaHHoe npaBoOMO4YME Hecry4arHO BBEAEHO 3aKOHOAATErNleM B
OTHOLUEHMWN >KyPHanWCTOB, MOCKOMbKY 3TO BbIpaXeHMe 3akpenneHHbix cT. 29 KoHctutyummn PO
MOMOXEHUN O TOM, YTO KaXOOMy rapaHTMpyeTcd cBoboga MbICNM M CNOBa, HUKTO HE MOXeT ObiTb
MPVHY>XOEH K BbIPaXXEHMI0O CBOMX MHEHWA 1 ybexaeHun nnm oTtkady oT Hux. Ctatea 10 EBponewickon
KOHBEeHUUM o0 npasax yenoseka (KoHBeHUus O 3awwimTe npaB 4yenoBeka M OCHOBHbIX cBobog ETS N 005
(Pvm, 4 Hosb6pss 1950 r.)) 3akpennser aHanormyHoe npaso. Henb3d npvBnevb 4YenoBeka K
OTBETCTBEHHOCTU 3a KOPPEKTHO BbICKa3aHHOE MHEHME, OCHOBAHHOE Ha OLIEHKE JOCTOBEPHbIX AAHHbIX;

10) oTkasaTbCca OT MNOArOTOBKM 3a CBOEM nognucbld coobleHns wnu  matepuwana,
NpOTUBOPEYALLEro ero yoexxaeHusim;

11) CHATb CBOK MNOAMMCb NOA COOOLIEHVMEM UMW MaTepuariom, COAEepXKaHue KOTOpOoro, no ero
MHEHWIO, ObINO NCKaXXeHO B MpoLecce peaakUuMOHHOW MOAroTOBKM, NMMBO 3anpeTtnTb Unun MHbiM 00pa3om
OroBOPUTb YCIOBUSA U XapaKTep MCNONb30BaHUS JAHHOIO COOOLLEHNss nnmn MaTepuana B COOTBETCTBUU C
4. 1 cT. 42 3akoHa P® "O cpegctBax maccoBon MHopmMauun”. YkasaHHble B 9TOM W NpeablayLiem
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NyHKTax AENCTBUSA XypHanucTa sIBMS0TCSA peanv3aumen NpegocTaBrneHHbIX eMy NpaBs, B CBS3N C YEM He
MOTyT MOBMeYb 3a COOOM OUCLMNINHAPHON U MHOW OTBETCTBEHHOCTMU.

MockonbKy aBTOPCKME MpaBa XypHanucTa 3alluLLaloTCsl 3aKOHOM, TO OH, OCHOBBLIBAACb Ha HMX,
MOXET 3anpeTuTb WM UHbIM O0OpPa3oM OroBOPUTb YCMOBUS M XapakTep WCMOMb30BaHMS [aHHOro
coobLieHnss unu matepuana. 3To OOBbACHAETCA TeM, 4YTO XYpPHaNUCT HeCceT OTBETCTBEHHOCTb
COOCTBEHHBIM MMEHEM W penyTaumen 3a COOTBETCTBME [OENCTBUTENbHOCTM J0OOro cooOlLeHns u
CnpaBeniMBOCTb BCAKOTO CYXXOEHMS MPU YCINOBUW, YTO OHM ObINMM pacnpoCcTpaHeHbl 3a ero NoAnuchbo,
nof ero NCEBOOHNMOM MITM @aHOHUMHO, HO C ero BEAoMa 1 cornacusi;

12) pacnpocTpaHATb NMOATOTOBMEHHBIE MM COOOLLEHMS U MaTepuanbl 3a CBOEW MOAMUCHLI0, MoA
nceBgoHUMOM unu 6e3 nognucy. JaHHbIi NepeyveHb NpaB 3akpbiT, OAHAKO 3aKkoHO4aTenb crneumarnbHO
OroBapvBaeT, YTO OH MOXeT ObiTb pacwupeH B byayuwem. B yactHoctu, 4. 2 cT. 47 3akoHa PO "O
cpencTBax MaccoBOW MHpopMauum” ykasbiBAET, YTO XKYPHANUCT MOMb3yeTCsa TakKKe MHbIMW MpaBamu,
npenocTaBneHHbIMM  eMy  3akoHogaTenbcTBOM Poccunckon ®degepauum o0 CpeactBax MacCOBOM
MHdopMaumn.

Cratba 49 3akoHa P® "O cpepctBax MaccoBow MHdoOpMauuu" ycTaHaBnMBaeT MNepeYvYeHb
00A3aHHOCTEN XypHanNucTa, KOTopble Takke BXOAAT B MOHUMMaHME €ero npaBoBoro crartyca. [pu ux
BbIMOMHEHUN XKYPHaNuCT OTBe4YaeT 3a Ka4yecTBO nepedaBaeMon MM MHAOopMaumu, noatomy o06s3aH
npeaBapuTENbHO YAOCTOBEPUTBLCS B MOAMMHHOCTM M NOMHOTE coobuiaemon M uHdopmauun. JaHHoe
nonoxeHue npegcraesnseT cobo 000POTHYH CTOPOHY aHarnorM4Horo npaea, NpegyCMOTPEHHOro M. 8 CT.
47 3akoHa P® "O cpegctBax maccoBov MHdopmaumn”. Yactb 3 Kogekca npodpeccroHanbHOM 3TUKK
POCCUMNCKOTO >KypHanucTa yKasblBaeT, YTO >XYPHaNWCT PacrnpoCTPaHSAEeT U KOMMEHTMPYET TOMbKO Ty
MHdOpMaLMIO, B JOCTOBEPHOCTU KOTOPOW OH y6eXaeH M UCTOYHMK KOTOPOW eMy XOpoLlo n3BecteH. OH
npunaraeT Bce curbl K TOMy, YTobbl n3bexarte HaHeceHus yuepba koMy 6bl TO HM ObINIO ee HEMONMHOTON
WA HETOYHOCTbHD, HAMEPEHHbIM  COKPbITUEM  OOLLECTBEHHO  3HAYUMMOW  MHGOPMAUMM UMK
pacnpocTpaHeHNEM 3aBE4OMO JTOXHbIX cBegeHun <29>. Kogekc aTM4eckmx HopMm, NpuHaToii ObLwecTBom
npodeccuoHarnbHbIX XypHanuctoB B 1996 r., kOHKpeTusmpyeT TpeboBaHWE MpuHUMNA 4OCTOBEPHOCTU
nHdopmaumn. Tak, OH yCTaHaBMMBAET, YTO XyPHANMUCT JOJDKEH:

<29> TumoweHko B.A., CmywiknH A.b. KommeHTapun k 3akoHy P® ot 27 gekabpsa 1991 r. N 2124-
1 "O cpegcTtBax maccoBon nHpopmaumn”. OO0 "Hoeasa npaBosas KyneTypa", 2006.

1) obecneunTb, 4TOOBI 3aronoBKW, WMHAOPMaLMS, MMellass BPOCKUMI Xxapaktep M crnocobHas
nopoauTe COOTBETCTBYIOLLYK peakumio, ¢oTo-, BMOAEO- U ayavomarepuvanbl, rpaduka, 3BYKOBbIE
dparmeHTbl U uuTaThl OblIM 4OCTOBEPHBIMU. OHU HE OOSTKHBI NMPUBOAUTL K YMPOLLEHHOMY BOCMPUSTUIO
mMaTepuana unm ero OCBELLEHUIO BHE KOHTEKCTa;

2) He wuckaxaTb HW MpU Kakux ObOCTOATENbCTBax codepXaHue doTo- U BuaeoMaTepuaros.
YcuneHue obpasa BO3MOXHO B KayecTBe TEXHUYECKOro npuema, obecnedvBatoero ero 6onee nomnHoe
packpbiTue. CMOHTMPOBaHHbIE MaTepuansl U POTOUSIIIOCTPALIMM SOIMKHBI ObITb MOMEYEHBI;

3) usberatb Mokasa Npou3oLlewmnx paHee cobbITUIM, CMOCODOHbLIX BBECTM B 3abnyxaeHuwe. Ecnu
TaKOW Nokas Heobxogum, HenpeMeHHO yBegoMUTb 06 3TOM 3puTensi.

BaxHoCTb cobntogeHnst 4aHHOrO NMPUHLMMA 3aKnio4aeTcsa B TOM, YTO Nybnukaums HenpoBepeHHON
NHGOPMALIMM MOXET HAHECTU rpaxgaHam M opraHusaumam Gonblion Bped. CBoe OTpakeHue MpuHLMN
Hawen B n. 8 cT. 47 n n. 2 c1. 49 3akoHa P® "O cpegctBax maccoBov nHdopmMaummn'. B cBasn ¢ atum
MOXHO OTMETUTb €ro ABOVCTBEHHbIV XapaKTep, MOCKOSTbKY OH BbICTYMAET M Kak NPaBo XypHanucTa, 1 Kak
ero 06s13aHHOCTb.

B uenom 06 06583aHHOCTSAX >XXypHanucTa 3akoHoAaTerb ckasarl, YTO XXypHanucT obs3aH:

1) cobniogaTe ycTaB pefakumu, C KOTOPOM OH COCTOWT B TPyAOBbIX OTHOLEHUsIX. [aHHoe
TpeboBaHve pacnpoCcTpaHAeTCa NPEMMYLLECTBEHHO Ha LUTaTHbIX COTPYAHMKOB pedakumu, T.e. N,
COCTOSILUMX C HEW B TPYOOBbIX OTHOLIEHWUSIX, 3aKMHOYMBLUMX TPYAOBOW [OroBop (KOHTPakT) u
3amMeLLaWmx  OnpedeneHHyl AOMMKHOCTb B WTAtHOM pacnucaHun. OcTanbHble BbiMagaloT U3
0003Ha4YeHHOro NpaBuna;

2) NpoBepATb AOCTOBEPHOCTL COOBLLLaeMon UM MHopMaLmu;

3) yooBneTBoOpsATb NPOCLObI NML, NPEAOCTaBMBLLMX MHAOPMaLmMio, 06 yKasaHUM Ha ee NCTOYHMK, a
Takke 006 aBTOpPM3aUUM UUTMPYEMOTO BbICKA3biBaHWS, €CnM OHO Ornawiaetcs Brnepsble. 3Qechb
3aKoHoAaTernb Hecny4YyanHo roBopuT 06 aBTopM3auun BbiCKasblBaHUA. B oTaenbHbIX criyyasx, Hanpumep
B MHTEPBbIO, NIMLO MOXET MOMNPOCUTb XypHanucTa ykasaTb ero UMS, U XXypHanucT He MMeeT npaBa emy
OTKa3aTtb, MHa4ye OH MOHeceT OTBETCTBEHHOCTb 3a MPUCBOEHNE aBTOPCTBA Ha BbICKa3blBaHME;

4) coxpaHATb KOH(MAaeHUManbHOCTb WHOPMauUM M (UNN) ee WUCTOYHWMKA. [aHHbIN MNyHKT,
HanpoTuB, TPeByeT COXpaHsTb KOHPMOEHUMATTBHOCTb MCTOYHUKA MHOPpMaLMK UM CaMon MHGOPMaLIK.
3pecb npocnexnBaeTcsa cBs3b co cT. 41 3akoHa PP "O cpegctBax maccoBown MHdopmauumn®, Kotopas
yCTaHaBnBaeT pexuM KoHduaeHumansHon nHgopmauummn. B MNepeyeHb ceegeHun KoHpUaeHUnansHoro
Xapaktepa, yTBepxaeHHbin Ykasom [lpesngeHta PO ot 6 mapta 1997 r. N 188 "O6 yrtBepxaeHun
MMepeyHs cBeaeHW KOHMUMOEHUManbHOro Xxapakrtepa', BXOAAT CBedeHusi O dpakTax, CobbITUsX W
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0OCTOATENLCTBAX YACTHOW >KU3HW rpaXdaHWHa, MNOo3BONsoWmne uaeHTudmnumpoBatb €ro fnUYHOCTb
(nepcoHarnbHble AaHHbIE).

B nepeuucrneHHbIX OOKYMEHTax HalnuM cBoe oTpaxeHue cT. cT. 23, 24 KoHctutyuumn PO, roe
onpegeneHo npaBoO rpaxdaH Ha HEMNPUKOCHOBEHHOCTb 4aCTHOM XM3HW. Kaxablh MMeeT MpaBo Ha
HEMPUKOCHOBEHHOCTb YaCTHOWM >KU3HW, JIMYHYKD U CEMENHYK TaWHy, 3awuTy cBoen 4ectu n gobporo
uveHn. Kaxgbli WMMeeT npaBo Ha TavHy Mepenvckn, TenedoHHBIX MeperoBopoB, MOYTOBBIX,
TenerpadHbiX U MHbIX coobuieHun. OrpaHuyeHne 3TOro npaBa [OMycKaeTcsl TONbKO Ha OCHOBaHUM
cyaebHoro pewenusa. COop, XxpaHeHne, UCNOMNb3OBaHME U pacrnpocTpaHeHne MHopMauum O YacTHON
XM3HM nuua 6e3 ero cornacusi He gonyckatotcs. OpraHbl rocyapCTBEHHON BMAcTU U OpraHbl MECTHOTO
CaMOynpaBrieHnsl, UX AOIMKHOCTHbIE Nuua 06a3aHbl 06ecneynTb KaK40oMy BO3MOXHOCTb O3HAKOMIEHMUS C
OOKyYMeHTaMun 1 mMaTtepuanamu, HenocpeaCTBEHHO 3aTparMBalLLMMU ero npaea u csobogbl, eCnu nHoe
He NPeayCMOTPEHO 3aKOHOM;

5) nonydaTb cormacve (3a WCKMOYEHWEM CryyaeB, Korga 370 HeobXxoauMmo Ans  3awuThl
OOLLECTBEHHbLIX MHTEPECOB) Ha pacnpoCTpaHeHWe B CPeACTBE MAcCOBOM MH(OpMauun CBEAEHUN O
TNNYHOW XM3HW rpaXkgaHnHa OT CaMoro rpaxkgaHuHa Unm ero 3akoHHbIX NpeacTaBUTeENen;

6) npyu nonydeHun MHgopMaLumn OT FpaKgaH M OOSMKHOCTHBIX MWL CTaBWUTb MX B M3BECTHOCTb O
NpoBEAEHUN ayaANO- U BUOE03aNUCK, KUHO- N (DOTOCHLEMKM;

7) CTaBUTb B WM3BECTHOCTb [MABHOrO pefakTtopa O BO3MOXHBIX WMCKaX WM MPeabsBAEHUN WHbIX
NpeoyCMOTPEHHbIX 3akOHOM TpeboBaHWMA B CBA3WM C PacnpOCTPaHEHWEM MOATOTOBMEHHOIO UM
coobueHns unn maTtepuana;

8) oTKasaTbCs OT AaHHOro eMy rMaBHbIM Pe4aKTOPOM MW pegakumen 3agaHus, ecnmn oHo Nubo ero
BbIMOMHEHNE CBA3aHO C HapyLUEHMEM 3aKOHa;

9) npeOobsABnATb MNPU  OCYLLECTBMEHUN MNPORECCUMOHANbHON OEATENBbHOCTU MO NEepBOMY
TpeboBaHMIO pedakUMOHHOE YOOCTOBEPEHUE WINU WMHOW OOKYMEHT, YA4OCTOBEPSAOLWMA MNYHOCTb WU
MOMHOMOYUSI XKyPHanucTa;

10) cobnogaTth 3anpeT Ha MpoBedeHve UM MpedBbibOpHOWM arvTauuun, armTauuMu Mo BOMpocam
pedepeHgyma npv OCyLeCTBNeHUM npodeccnoHansHon peatenbHoctu. KoHncTuTyuuoHHbein Cya B
MoctaHoBneHnn ot 30 okTabpst 2003 r. N 15-I1 "o geny o NpoBEPKE KOHCTUTYLIMOHHOCTU OTAENbHbIX
nonoxeHuni ®egepansHOro 3akoHa "O6 OCHOBHbIX rapaHTUAX n3bupaTenbHbIX MPaB U NpaBa Ha ydacTtve
B pedepeHayme rpaxgaH Poccunckon ®egepaummn” B CBA3W C  3anpoCcoOM Tpynnbl  AenyTaToB
locypnapcrteeHHon [Oymbl n xanobamu rpaxgaH C.A. byHtmada, KA. Katanawa u K.C. Poxkoa"
OTMETWM, YTO KaK arntaumsi, Tak U MHPOpMUpoBaHMe NOOOro xapakrepa MoryT nobyanTb nsbupartenen
caenartb TOT UNKU NHOWM BbIOOP. B CBA3M € 3TMM AOCTOBEPHbIE M OOBEKTUBHLIE CBEAEHUNS O KaHAuAaTe B
Oonblien mMepe nomorarT u3bupartento CHOpMUPOBaATbL CBOW MPEeAnoYTEHUS, YeM MPOCTO MNPU3bIBbI
roriocoBatb 3a unu npotme. Noatomy, oTmeyaeT KoHCTUTyuuoHHbIn Cya PP, oueBuaHO, 4YTO KpUTEPMEM,
MO3BOMSAOWNM  PasNNunTb MPeaBbIOOPHYD aruTaumilo M MHPOPMUPOBAHNE, MOXET CIAYXUTb NWLb
HanuumMe B arMTauMOHHOW OEATENbHOCTU CreLnanbHON Lenn - CKIOHUTb u3bvpartenen B onpeaeneHHyo
CTOpOHY, obecneunTb MNOAAEPXKKY WNKN, HaMpoTMB, MNPOTUBOLENCTBME KOHKPETHOMY KaHawuaary,
n3dbvpartenbHOMy - 00beanHeHnto. WMHaye rpaHvua Mexay WH(POPMMPOBaAHMEM U NpenBbiOOpHON
arMtauuen ctupaeTcs, 1 nobble 4eVCTBUS MO MHPOPMUPOBAHNIO HaceneHus (T.e. nsbvparenen) MoXxHO
NMOABECTU MOA MOHATWE arvTauuu, YTo B CUIy OEWCTBYIOLWEro Ans NpeacTaBUTENen opraHusauun,
OCYLLECTBASIOLLMX BbIMYCK CPEACTB MacCOBOW MHOpMauum, 3anpeTta HenpaBOMEPHO OrpaHnU4MBarno Obl
KOHCTUTYLMOHHbIE rapaHTum cBOOOAbI CnoBa M MHGOPMauuu, a Takke Hapywano ©Obl npuHUMMGbI
cBOBOAHBIX U MMacHbIX BbIOOPOB. [encTBus, He nMetoLme Lenbio nobyauTe nsbuparenen ronocoeartb 3a
KaHOugaTtoB wNW MpOTUMB HWX, T.e. He OOYyCMOBMEHHblE OOBLEKTMBHO MNOATBEPXOEHHBLIM YMbICIIOM
000UTbCHA KOHKPETHOrO pesyrnbTaTta Ha Bbibopax, He MOryT paccMaTpuBaTbCsl B ka4yecTBe NpeaBbIbopHON
aruTaumn.

MockonbKy [EATENbHOCTb JKypHanMcTa MOXET 3aTparMBaTb YaCTHYH WM NyONUYHYI0 JKU3Hb
pasnuuHbLIX fogen, TO Ha HEM, COOTBETCTBEHHO, NEXWUT OTBETCTBEHHOCTb 3a BCE BbICKA3aHHbIE UM
CY)XOEHWs, TakK Kak OHWM MOrFyT HaHecTu Bpeg penyTauMm u  [OOOpOMy MMEHW rpakgaHuHa.
CnegoBaTtenbHO, MpU OCYLLECTBNEHNN NPOeCcCnoHaNbHON OEeATENbHOCTM XypHanNucT obsisaH yBaxaTb
npaBa, 3aKOHHbIE MHTEPECHI, YECTb M LOCTOMHCTBO rpaXKgaH 1 opraHn3aumn.

3akoHogaTenb, KpoMe TOro, 3akpennseT 0083aHHOCTb roCyAapCTBa rapaHTMpOBaTh XypHaNucCTy B
CBSA3M C OCyLLEeCTBNEHMEM MM NpPOdECCMOHaANbHOW AEeATENbHOCTU 3alUMTy €ro 4YecTu, OOCTOMHCTBA,
3[0POBbS, XXU3HM N NMYLLIECTBA KaK MLy, BbINOMHSIOWEMY OOLLEeCTBEHHbIN JONT.

CraTyc XypHanucTa onpeaensieTca Takke B HEKOTOPbIX CIiydasx TeM, MpoLllen OH akkpeauTauuio
WIn HeT.

B cootBeTctBUM CO cT. 48 3akoHa P® "O cpeactBax maccoBol MHgopMauun" pegakums nmeet
npaBo MogaTb 3asBKy B rOCYAApCTBEHHbIA OpraH, OpraHu3auuio, yypexaeHue, opraH obLiecTBEHHOro
00beAVHEHVS Ha aKKpeauTaumio Npu HUX CBOMX XXYPHarNmncToB.

AkkpeguTauma npeactaenset cobov npoueaypy, No pesynbTataMm KOTOPOW XXypHanuCT nony4vaeT
BO3MOXHOCTb Ha MOCTOSIHHOW OCHOBE MPUCYTCTBOBAaTb MPW OCYLLECTBNEHUN (PYHKLMIN aKKPEQUTYHOLLLEro
ero opraHa. 9710 Heob6XxoaUMO B LieNsiX 0ObEKTMBHOIO OCBELLEHUSA B CpeacTBax MaccoBOW MHdopmauun
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OEeATenbHOCTU OAaHHOTO OpraHa, a Takke Ofisi co34aHuMs HeoOXOAMMBIX YCINOBUW AN OCYLLECTBIEHMUS
npodeccuoHanbHOW AeATeNbHOCTN NpeacTaBUTeNen cpeacTs MaccoBor nHopmaumm.

3akoHopaTenb He BbidensieT onpedeneHHbIX BWOOB akkpegutTauuu (ecnm  He cyutatb
pasrpaHMYeHns OTEYECTBEHHbIX W 3apyDeXHbIX >XYpHANMCTOB), OOHAKO creuudurky onpeneneHHbIX
BMOOB aKkKpeauTauum MOryT packpbiBaTb MOSIOXEHMS 00 aKKpeauTaumy >KYpPHarmnCTOB MPU KOHKPETHOM
rocygapcrBeHHOM opraHe. Hanpumep, [MonoxeHnve 00 akkpeguTauuMu npeactaBuTenent CpeacTea
maccoBor MHopmaumm npu KoHctutyumnoHHom Cyae PP BeigensaeT ABa Buaa akkpeautauuu:

1) NOCTOSIHHYO (4O KOHUa Tekywero roga). OHa odopMnsieTca B OTHOLUEHWMM NpeacTaBUTENEN
cpencTB MaccoBon MHGOPMaLMK, KOTOpble B CBOEN pedakuum OTBEYAKT 3a OCBELLEHVE OEATENbHOCTY
KoHctuTtyumorHoro Cyga P® n cuctematmnyeckm nyonukytoT matepuansl o KoHctutyumonHom Cyge PO.
OcHoBaHuem ans oopMieHMst B JAHHOM Cflydae BbICTYNaeT MMCbMEHHBIN 3anpoc, YOOCTOBEPEHHbIN
MOAMMWCHIO IMaBHOMO pPefakTopa;

2) pa3oByto (Ha BpeMs ogHoro 3aceganust KonctutyumonHoro Cyaa P® mnm gpyroro meponpusatms
B KoHctuTyumoHHom Cype P®, Ha koTOpom MnpeayCMOTPEHO MPUCYTCTBME MPELCTaBUTENEN CPencTB
mMaccoBor MHpopmauun). OcHoBaHUEM ONns ee oopmrieHnss OyaeT ABMAATbCS NMUCbMEHHAs UIK yCTHas
3asBKa KOHKPETHOro MpeacTaBuTeNs cpeactBa MaccoBov MHGopmauumu. [lpaBuna akkpeguTyroLmX
OpraHoB cofepXaT TMOfioKEeHUs O MopsagKe akkpeguTaumuM, W TONMbKO Mpu  cobniogeHum BCeX
dopmaneHOCTEN CpPeaCcTBO MacCOBOM WHOPMaLMM MOXET aKKpeauTOBaTb CBOMX JXYPHaNuCTOB, B
NPOTUBHOM Cry4ae nocrnegyeT OTka3 B akkpeauTauumu. Tak, cormacHo [lomnoxeHuo o6 akkpeguTaumm
npegcraBuTenen cpeactes maccoBon nHdopmaumm npyu CygebHom genaptameHTte npu BepxosHom Cyge
Poccuinckon  ®epepauun, yrBepxaeHHomy [lpukasom reHepanbHoro gupektopa CypebGHoro
genaptamenTa npu BepxosHom Cyge PO ot 9 anpens 2002 r. N 41, npaBo Ha akkpeauTaumio CBOMX
npegctasutenen npu CygebHom [genapTameHTe MMET oduUManbHO  3aperMcTpupoBaHHble B
cootBeTCTBMM C 3akoHoM P® "O cpegctBax maccoBow MHdopmauuun" Ha TeppuTtopum Poccuiickon
denepaumm cpeacrea MaccoBon UHGOpMaLnK.

CrneuvanbHbIi  OTAEeNn MO CBA3AM CO  cpeacTtBaMyM  MaccoBon  uHdopmaumm  CypebHoro
JenaptamMeHTa CBOEBpPEMEHHO WHdopmupyeT pegakumm CMW o npaBunax M Cpokax NpoBeAeHMs
akkpegutauum wunu nepeakkpeautaumm npu CynebHom fgenapTameHTe. PeleHne no pesynbtatam
pPacCMOTPEHUS 3a8BKN NMPUHMMAET HavanbHUK OTAENa B TEYEHUE MeCHLa CO OHA ee MOoMnyYeHus:.

B cootBeTrcTBUM C paccmaTtpuBaembiM [lonoxeHWeM akkpegutauus Ccpeacts  MaccoBOW
MHdOpMaLUK NOATBEPXKOAETCH CcneumanbHON akkpeanTauNoHHON KapTOYKOM, KOTopasi Bbl4AaeTCs CPOKOM
Ha oOWH rod. AKKpeauTaLMOHHAs KapTovka yCTaHOBIIEHHOrO obpasua noanvMcbiBaeTcs reHepasibHbIM
anpektopom CynebHoro genaptameHTa un 3aBepsetcs repboBovi nedatbto CygebGHOro genaprameHTa.
AKKpeOuTaUMOHHAas KapTouyka Bpy4aeTcsd JUYHO aKKpeOAUTOBAHHOMY >KYPHANUCTy, akKpeouTauMOHHbIe
KapTOYKM Ha NpeabsBUTENS MOMyYaeT YNOoNHOMOYEHHbIM NpeacTasutenes pegakunn CMA.

B uensax 3awuTbl MHTEPECOB OpraHoB, OpraHM3auui 3akoHodaTenb YCTaHOBMIT NPaBuUMo, Mo
KOTOPOMY >KypHanucT MOXeT ObiTb NueH akkpeguTauuu. B 4acTHOCTW, Takad mepa MoXeT ObiTb
NMPMMEHeHa, ecnu WM WM pedakumer HapylleHbl YCTaHOBIIEHHbIE MpaBuria akkpeguTaumm nmbo
pacnpocTpaHeHbl HE COOTBETCTBYIOLLME LENCTBUTENBHOCT CBEAEHNS, NopoYaLLme YeCTb 1 LOCTOUHCTBO
opraHu3aumu, akkpeauTOoBaBLUEN >XypHanucta. B To e Bpemsa yKkasaHHbI akT [OImKeH ObiTb
NOATBEPXKAEH BCTYMMBLLMM B 3aKOHHYHO CUITy pelleHnem cyga. B yacTtHocTu, 3akoHopaTenb ykasbiBaeT
Ha crnegyoLwme nogo6HbIe cryyau:

1) MO OKOHYaHUM Cpoka AENCTBUS aKKkpeaUTaLNOHHOW KapTOYKu;

2) B cryyae 3aMeHbl akkpeaUTaLNOHHbIX KapToyek Npy 06bABNEHHOW NepeakkpeanTaumu;

3) npn HeoHXOQUMOCTH NULLEHMS UITN aHHYNMPOBaHUSA akkpeauTauum XXypHanucra.

B nocnegHem cryyae HadanbHWK OTAena MpPUHMMAeT MOTMBMPOBAHHOE peELUeHue, KOTopoe
HanpasnsieTca B pegakumio cootsetcTaytowero CMA.

Ecnn akkpeauToBaHHbBIN KypHanWCT Obln yBOMEH WM OTO3BaH MO pPELUeHU0 PYKOBOACTBA
cpeacTBa MaccoBov MHdopmauumn, To pegakumsa obsizdaHa cooOwmTb 06 3TOM B OTAEN B MUCbMEHHOM
¢dopme B TeyeHne 20 pgHen. [locrne 3TOro nepcoHanbHas akkpeautTauusa [aHHOro XypHanucta
aHHynupyeTcs.

Takum obpasom, cT. 48 3akoHa PP "O cpepctBax maccoBow nHdopmaumm" yctaHaBnmBaeT, YTo
FOCy0apCTBEHHbIE OpraHbl, OpraHu3auuv, YYpeXxaeHusi, opraHbl OOLLECTBEHHbIX OO0beaVHEeHWN
aKKpeaUTYIOT 3asBMEHHbIX XXYPHanvMCTOB NpK YCNoBUKM cobniogeHns pegakumsammn npaBvn akkpeguTaumum,
YCTAHOBMEHHbIX 3TVMW OpraHamu, opraHusauuamn, ydpexageHuamu. [locne 3Toro Ha opraHsbl,
opraHu3aumu,  yyYpexgeHusi,  aKKkpeaMTOBaBLUME  KyPHanuCTOB, Bo3naraetca  0683aHHOCTb
npeaBapuTenbHO M3Belatb O 3acefaHusix, COBELLaHWMAX W ApYrMx Meponpustusax, obecneuynBaTb
CTeHorpammMamu, MpOTOKONaMM W MHBIMW [OKYMEHTamMu, co3fgaBaTb OnaronpusTHble YCNoBusA Anis
NpPon3BOACTBa 3anucu npeacraBmMTenen cpeacts MaccoBon MHGbOpMaLUu.

Mpu ocyLlecTBrneHnn CBOEW AEATENbHOCTU XYPHANUCT MONb3yeTcs npaBoM CBOOOOHO ucCKaTb,
nony4yaTb, nepegasaTtb, MPOU3BOAUTbL U PACNpOCTPaHATb MHopMauuio nobbiM 3aKOHHBIM CMOCOOOM,
YTO 3aKpenneHo B Y. 4 cT. 29 KoHctutyuun PO.
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Cratbs 50 3akoHa P® "O cpepctBax maccoBon MWHopMauun” 3akpennseT ycrnoBusi
NpaBOMEPHOCTM pacnpoCTpaHEHMUs1 COOOLLEHUI U MaTepuanoB, MOArOTOBIIEHHbIX C WCMONb30BaHWEM
CKpbITOV ayamno- 1 BUOEe03anncu, KNHO- U1 oTockeMKN. Ha npakTuke nog CKpbITOW 3anucbio MOHUMAETCS
HarnsgHo-obpasHasa dukcauus  Kakux-nmbo cobbiTnin, hakToB, SBMEHUR, OEUCTBUA, KOTopasi
OCYLLECTBMSIETCA C MOMOLLbIO CMELMAnmM3NPOBaHHbIX TEXHUYECKMX YCTPOWCTB TAMHO, 3aMaCKMpOBAHHO,
He3aMeTHO 151 OKPY>KAKOLLMX.

XapakTepHol 0COBEHHOCTLIO AaHHbLIX OEWCTBUN SIBMSIETCHA TO, UTO 3a pacrnpoCTpaHeHMe 3anuncen
CKpbITOM Kamepbl B 0bxop TpeboBaHMW, ykasaHHbix B cT. 50 3akoHa PP "O cpepctBax MaccoBou
nHdpopmaumm”, MOXeT nocrefoBaTtb  YrofloBHasl, agMVMHUCTPATUBHAA WAM  OMCUMNIIMHAapHas
OTBETCTBEHHOCTb. B kayecTBe yCnoBuin HEHapyLLEHUs NpaB rpaxkgaH Npy BOCNPOU3BEAEHUN COOOLLEHNIA
N MmaTepuarnoB, MOATOTOBMEHHbIX C MWCMOMb30BAHNMEM CKpbITOM ayguMo- W BUOEO03arnucu, KUHO- U
OTOCHLEMKN, HA3BaHbI TaKMe Criyyau:

1) ecnu nogoGHble OENCTBUSA HE HapyllalT KOHCTUTYLMOHHBbIX MpaB M cBoOOA 4YernoBeka U
rpaxkgaHunHa;

2) ecnu 31O HeoOXxoAMMO ANSA 3aluTbl ODLLECTBEHHBbIX WHTEPECOB W MPUHATHI Mepbl NMPOTUB
BO3MOXXHOW MAEHTUMUKALMM NOCTOPOHHUX NNLL;

3) ecnvn geMOoHCTpaums 3annucy NPon3BOAUTCS MO PELLEHUIO cyaa.

CraTyc xypHanucta npegnonaraeT BO3/IOXEHME Ha HEro, Kak yxxe OblNo cka3aHo, onpeferieHHbIX
obs3aHHocTenn. Kpome TOro, MOCKONMbKY OH BbICTYyNaeT aBTOPOM MpPOu3BEeAEeHUN, MNyOnuKyembix B
Nepuoanyecknx MnevyaTHbIX WU3JaHusX, OOCTYMHBIX LUMPOKOM NybrivKe, OH AOIMKEH NpUAepXUBaTbCS
OOCTOBEPHOCTU M3naraembix UM hakToB M He BBOAUTb B 3abnyxaeHue rpaxgaH. B cBa3m ¢ atum B
3akoHe PP "O cpepctBax maccoBor MHopMauun” COOEPXKUTCS HOPMa, YCTaHaBNMBaKOLWasa 3anpeT Ha
3roynoTpebrieHne npaBamu XypHanucta (cT. 51).

Tak, 3akoHogaTenb He OOMyCKaeT MCNOSb30BaHWE MNpaB >XypHanucrta "B LIENsX COKPbITUS WK
danbcndukauum OOLWECTBEHHO 3HAYMMbIX CBEAEHWUW, PACNpOCTPaHEHWUs CryxoB MO4  BWOOM
OOCTOBEpPHbIX coolLleHnn, cbopa MHgopMauuu B MOfb3y MOCTOPOHHEro fuua WAW OpraHuM3auun, He
SBIAIOLLENCA CpefCcTBOM MaccoBol MHdopmauun”. Kpome Toro, n. 2 ct. 51 3akoHa PO "O cpeacrtBax
MaccoBon WHopmaumn" ycTaHasnusaeT, 4YTO "3anpellaeTcs MCMorb3oBaTb MPaBO XypHanucTa Ha
pacnpocTpaHeHne MHOopMaLuKN C LEeNbio ONOpPOoYUTb FpaXkdaHWHa UN oTAeNbHble KaTeropum rpaxaaH
NCKINOYNTENBHO MO MpM3HaKaM Mnofa, Bo3pacTta, pacoBOW UM HaUMOHAINbHOW NPUHAAMNEXHOCTH, A3blka,
OTHOLLIEHMS! K penurum, npodeccum, MecTa XuUTenbcTea 1 paboThl, a Takke B CBA3N C UX MOMUTUYECKUMMU
ybexgeHnamn". Takum obpa3om, Cpean HapyLleHui, nognafjarlimx Mof YKa3aHHYK CTaTbi, MOXHO
BblAenutb danbcudukaunio ceegeHnin. loa gaHHbIM - MOHATWMEM nogpasyMeBaeTcd U3MEeHeHue
COAEPXaHNA OOCTOBEPHbIX COOOLLEHUN, UCKaKeHue ux cyTu. XKypHanmcT MOXeT co3faTtbe MOSTHOCTbIO
HEOOCTOBEPHYO  MHOPMALMIO O  KakoMm-mbo  OOLECTBEHHO  3HayYMMoM  coObiTuM  (MonHasi
danscndukauusg), a MOXET WCKa3UTb JUWb OTAENbHbIE 3NeMEeHTbl UHdopmaumM (YacTudHas
danbcudpukaums).

OQgHMM M3 NPUHUMUMNOB MPOdECCUOHANBHON 3TUKM XXypHanucTa B MMPOBOW MpakTMKe BbICTynaeT
rapaHTMpOBaHuWe JASM MOMyYeHUss NPaBOuBON M LOCTOBEPHOM MHGOPMAaUMM NOCPenCTBOM YECTHOrO
OTpaxeHunst 00bEKTUBHOW peanbHoCTU. XKypHanucT ob6s3aH nanaratb aktbl 406POCOBECTHO, COXPaHSs
UX MOAMWHHBLIA CMBICH, BCKPbIBas BaXKHeWLIne CBA3M U He Aonyckas uckaxeHuin. Mpn 3aTom OH JormkeH
MaKCUMarnbHO UCMONb30BaTb CBOM TBOPYECKME CMOCOBGHOCTM, And TOro 4tobbl [OHecTM [o
0OLECTBEHHOCTN [OCTAaTOMHOE KONMMYECTBO MaTepuana, KoTopoe no3Bonuno Obl en cdopmMupoBaTh
TOYHOE W CBA3HOE MpeAcTaBfeHMe O MUpe B LensX Hamboree OOBEKTMBHOIO NpPeAcTaBNEHUA O
MPOUCXOZALLMX COOBITUSX (MPUHLIMN BEPHOCTY XXypHaNncTa 06bEeKTUBHON pearbHOCTK).

CTouT OTMETUTL, YTO B XypHaNUCTUKe MHGOPMaLMa NOHMMAETCA Kak obliecTBeHHoe Bnaro, a He
Kak mpegMeT notpebneHns. OTO NpMBOAWUT K OCO3HAHWUIO, YTO XKyPHamnWCT HeceT OTBETCTBEHHOCTb 3a
nepefaHHyo MM MHGOPMaLMIo, MpUMYeM He TONbKO nepen Temu, KTo koHTponupyeT CMW, Ho npexae
BCEro nepepg HaceneHneM, yumTbiBas pasnuyHble counanbHble MHTEPECHI.

OTBETCTBEHHOCTb >XypHanucTa COCTOMT B TOM, YTO OH JOIDKEH npu Nobbix OBCTOATENbLCTBAX
AencTBoBaTb B COOTBETCTBUN C COOCTBEHHBbIM HPaBCTBEHHLIM CO3HaHMEM. B kauecTBe npumepa MOXHO
MPUBECTY CeayoLLy0 CUTYauuto.

Mprmep.

B CypebGHyto nanaty no uWHQoOpMauMoHHbIM cnopam npu  [pesvgeHte P®  obpatunca
npegcegartenb KOMUCCUMM MO NIMLEH3UPOBaHMIO TenepaguoBellans B Yamyptckon Pecny6nuke HO.U.
MenBeneB B CBA3M C cUCTEMATUYECKUMM HapyLUEHUAMMU, MO €ero MHeHuo, TernekomnaHwen "Anbsa”
OenCTByIoLLIero 3akoHoadaTenbcTBa U NPodeccnoHanbHON 3TUKK XypHanucTa. Kak cuntan sassutens, B
nporpammax TenekomnaHun "AnbBa" - "Nota-bene" n "He mory monuath" - gonyckalTtcs "npsiMble
ockopbrieHus B agpec OTAENbHbIX TPpakgaH W AODKHOCTHBIX nud, anbcuumumpyoTca MHorme
001 eCTBEHHO 3HaYMMble haKTbl, pacrnpoCTpaHAETCs HeqOCTOBepHasi MHdopmauus”.

B obpawenun B CygebHyto mamaTy cka3aHO, YTO 3a [OMyLIEHHble HapylleHus TenekommnaHvim
"AnbBa" HEOQHOKPATHO HaNpPaBNANUCb OT UMEHWU KOMUCCUM MO FINLEH3UPOBaHMIO TerepagnoBeLLaHns B
YaomypTtckon PecnyGrnvke u pernoHanbHOro ynpaBrfieHWs permctpaumMn M KOHTpOmns 3a cobnopgeHnem
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3akoHogartensctBa PO o cpepctBax maccoBoln MHopMauum B YamypTckon Pecnybnuke nucbMeHHble
npepynpexaexus. KO.N. Meaeseges npocun CyaebHyo nanaTy B CBSI3M C 3TUMW NporpaMmmaMu gatb
NpaBoBYIO OLEHKY AeATernbHOCTU TenekomnaHum "Anbea".

Bbino ycraHoBneHo, 4to B nepepade "Nota-bene" (o1 5 utoHs 1996 r.) aBTOp nporpammbl A.
Bacunbes coobwwmn, 4to "...aeHbrm y npeacenatens FoccoseTta B ero nnyHomM doHae (1% ot GrogxeTa,
unn npumepHo 28 wmnpg. pyb6.) ectb". B nucbme, noanvMcaHHOM pykoBOAWUTENEM annaparta
locypnapcteeHHoro Coeeta Yamyptckon pecnybnvkn A.M. OOMMHOBBLIM, ONPOBEPrHYTHI 3T CBELEHUS:
"CornacHo npunoxeHunto N 3 k 3akoHy Ygmyptckon Pecnybnuku "O pecnybnukaHckom Orogxete
Yamyptckon Pecnybnukun Ha 1996 rog" ot 22 gekadbpsa 1995 r. N 151-1, pe3epBHbI hoHA npeacenarens
loccoseta Yaomyptckon PecnyGnvkm coctaensieT 1,5 mnpg. pyb. u pacxogyeTcsi B COOTBETCTBMM C
CYLLECTBYIOLLUM MOfoXeHnem ob atom cpoHae".

Takum obpasom, aBTop nepegaymn "Nota-bene" ot 5 noHa 1996 r. A. BacunbeB OeNcCTBUTENBHO
Hapywwun 4. 2 cT. 49 3akoHa P® "O cpeacrBax maccoBor MHdopmauun”, 06a3bIBatoLLLYIO KypPHanMCToB
npoBepsATe AOCTOBEPHOCTbL coobliaeMon mmu mHpopmauun. OrnacuB HegOCTOBEPHY WHGOPMaLMIO,
aBTop nporpammbl "Nota-bene" cdanbcudurumpoBan oOLWECTBEHHO 3Ha4YMMble cBedeHusd, "yBennyne"
ob6bem pesepBHOro ooHaa npegcenatens Foccoseta Yamyptckon Pecny6nvikm ¢ 1,5 mnpg. oo 28 mnpg.
py6. A. BacunbeB 3noynotpebun npaBamu XypHanucTa, 4to 3anpewieHo cT. 51 3akona PO "O
cpencrteax maccoBor nHgopmaumm" <30>.

<30> Pewenne CynebHon nanatbl No MHGOPMaUMOHHBIM criopam npu MNpesngeHte Poccuiickon
depepaumm o1 26 pekabpa 1996 r. N 27(110) "O6 obpaweHun npeacenatens Komuccum no
NULEH3NPOBaHUIO TenepaguoBellaHma B YamypTtckom Pecnybnuke HO.U. MegsegeBa no nosoay
HapyLweHun Tenekomnanuen "Anbea" 3akoHa PP "O cpeacrtBax MaccoBon MHopmaumn'.

MomMumo dhanbcudmkaumm, Kak HapylleHWe CO CTOPOHbI XypHanucta OyaeT paccmaTtpuBaTbhbes
pacrnpocTpaHeHne CIyxoB, T.e. 3aBe4OMO M OYEBWMAHO HEAOCTOBEPHOW MHopMauuu. Nog kaTeroputo
NogoOHbIX  OEWCTBMM  nmognadaeT  pacnpocTpaHeHue  MobblX,  MOMHOCTBK  MAM  YACTUYHO
chanbcnnunpoBaHHbiX CBEAEHUM O akTax M KOMMEHTapMeB K HMM MO4 BWMAOM peanbHOW,
NPOBEPEHHON, COOTBETCTBYIOLLEN MCTUHE MHGOPMAUMK, a Takke CO34aHue WIM3uMn SOCTOBEPHOCTU
WMHOpMaLUW, YTO BBOAMUT rpaXKaaH B 3abnygeHne OTHOCUTENBbHO pPeasibHOro NosIoXKEHWS BELLEN.

[Mpumep pacnpocTpaHeHWs CIyXoB.

Mogo6HBIM MPUMEPOM MOXET MOCNYXUTb OEMN0, PacCMOTPeHHOe No obpatteHuto A.J1. OcTpoBcKoro
B CynebHyto manaTy no uHdopmaumoHHbeiM cnopam npu [pe3ngeHte PO B cBA3n ¢ MHdopmauven B
rasete "CerogHsa" ot 18 uonga 1996 r., B xxypHane "Utorn" ot 23 nons 1996 r. u B nporpamme "Utorn" Ha
kaHane HTB 21 wiona 1996 r. B CynebHyto nanaty no nHdopmaumnoHHeiM cnopam npu lNpeangeHte PO
obpaturncs ¢ 3aasnennem AJl. OcTpoBCkuin, NpedcTaBnaBwniA B TaraHckom cyae r. MoCKBbl MHTEpECHI
19 xypHanucTtoB, paboTaBwux B rasete "Cemb gHEN" 1 NbITaBLUMXCHA Yepes Cyn B3bICKaTb roOHOpapbl CO
cBoero paborogarens.

A.J1. OcTpoBCKMIA B CBOEM 3asiBNEHMUN YTBEPXKAAET, 4YTO B rasete "CerogHs" B matepuane "PakeT ¢
NMOMOLLbO feranbHon cTuumn” (18 niona 1996 r.), B xypHane "Utorn" B matepuane "Usgatenes "toros"
noaseprcs cygebHomy pakeTy" (23 nions 1996 r.), kpome Toro, B nporpamme "Utorn" tenekomnannm HTB
(21 wong 1996 r.) B ero agpec ObiNM pacnpocTpaHeHbl CBEAEHMS, OCHOBaHHbIE Ha Criyxax,
HENPOBEPEHHbIX AaHHbIX U MIOXHON MHdbOpMaLUu.

CynebHasa nanarta, paccmMoTpeB mMaTepuansl gena, ycraHosuna, 4to A.Jl. OCcTpoBckvi 3awman
npaBa 19 >xypHanucTOB Ha MoMny4YeHMe roHopapoB 3a BpeMst ux paboTsl B rasete "Cemb gHen". Mo ero
xogatancTtey 12 wionsg TaraHckum cygom . MockBbl ObINO MPUHATO pelleHne (B uensix obecnevyeHus
ucka) ob apecrte cuyetoB u wumywectsa 3AO "UspgatenbctBo "CeMb AHen", KOTOpoe Hapsgy ¢
aKunoHepHbIM obLiectBom "PTB-npecc" paccmaTtpuBanoch B kadecTBe oTBeTumka. A.Jl. OcTpoBckuin B
TOT e geHb Hanpasun B 3A0 "N3gatenbctBo "CeMb aHen" TenedgoHorpammy, B KOTopon coobwan ob
aToM peweHun cyga. Kpome Ttoro, B Hew A.Jl. OcTtpoBckui npegynpeaun, 4to "mo MHOpMaLMOHHBIM
areHTcTBaM OyaeT pacnpocTpaHeHa MHopMauus O npekpalieHun Bbinycka xypHana "WUtorn", rasetbl
"CeroaHs" n exxeHegenbHuka "Cemb aHeln" B cBa3u ¢ apectom cyeTtoB 3A0 "MaparenbctBo "CemMb gHen".

Takoro poga npegynpexgeHne co ctopoHbl A.Jl1. OcTpoBcKoro ObiNo oTpuUaTenbHO BOCTPUHATO
pegakuusamun rasetol "CerogHa" m xypHana "Utorn", 4to 1 nocnyXxwuno noBoAoM Ans nybnvkauun, roe
astopbl [1. Octanbcknii n C. MNMapxoMeHKo ocnapvBanv JaHHOE pelleHne cyda, AaB Mo 3ToMy nosogy
CBOI oueHKy. ABTOpbI Obinu yBepeHbl, 4To ux nagatens - 3A0 "MsgatensctBo "Cemb OHEN" - HE MOXET
ObITb OTBETYMKOM MO MCKy 19 XypHanucToB, u npueenu ybeauTternbHble apryMeHTbl B MOMb3y 3TOr0O
BbIBOAA.

Pewwenne TaraHckoro cyga no MUCKy XXypHanucToB NoATBEPAWIIO MPaBOMEPHOCTb NO3MLMN aBTOPOB
MaTepuanos, onybnukoBaHHbix B rasete "CerogHs" un xypHane "WUTtorn": roHopapbl Obinn B3biCKaHbI
TONMbKO C akuMoHepHoro obuwecTtBa "PTB-npecc”. [1oaToMy HET OCHOBaHWi cuuTatb nybnukaumm [.
Octanbckoro u C. NapxomeHko He06OCHOBaHHbIMM.
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OToMy Xe cobbITuo - cocTosBlemyca 12 nona 1996 r. cynebHomy 3acefaHuto - Obin NOCBSLLEH
21 niona 1996 r. ctoxeT nporpammbl "UTorn" TenekomnaHun HTB. ABTop ctoxeTa B. JleHckun, ccbinasch
Ha uHdopmaumio pykooactea 3A0 "MzgatenbctBa "Cemb gHen", coobwmn o6 A. OCTpoOBCKOM, YTO TOT
"cymen, LaHTaXnpysi (POMKUM CKaHOalbHbIM MPOLLECCOM, 3aCTaBWUTb M3BECTHYIO aMepUKaHCKylo hrpmy
6e3 cyna BbinnatuTb emy 15 ThiC. AoNMNapoB", yBENUYMIT CyMMy 1cka XypHanuctoB Ha 100 mnH. py6. 3a
CYeT CBOEro roHopapa, 3awuiuian B cyae uHTepechl rasetbl "3aBTpa”. B xoge 3acefaHusi CO CTOPOHbI
HTB He Obino npeacrtaesneHo CynebHon nanate [oKas3aTernbCTB JOCTOBEPHOCTU 3TOM MHGOPMAaLUK.
Kpome TOro, Ha 3acegaHmm He Obina noarBepxaeHa ccbinka B. JleHckoro Ha To, 4TO BCA 3Ta
nHgopmaums noctynuna ot 3A0 "UzpatenscTeo "Cemb gHen" <31>.

<31> PeweHue CypebHor nanatbl MO MHOPMaLMOHHbIM criopam npu lNpeangeHte PP ot 13
despansa 1997 r. N 3(114) "O6 obpaweHun A.JI. OCTpoBCKOro B CBSA3W C MHpopMauuven B rasete
"CerogHsi" ot 18 mons 1996 r., B xxypHane "Utorn" ot 23 niona 1996 r. n B nporpamme "Utorn" Ha kaHane
HTB 21 nona 1996 r.".

Takum obpas3om, [OOBPOCOBECTHOCTL XypHanucta B nobom crnyvae npegnonaraeT AeTanbHyto
npoBepKy akToB, TOYHOE BOCMNPOWM3BEAEHUE CBEAEHMWW, KOTOpble ObIMM UM MOYEPNHYTbl U3
OOKYMEHTamnbHbIX WM WHbIX WCTOYHWKOB W MpedHasHaYeHHbiX Ans  nybnukauum. COOTBETCTBEHHO,
nogobHoe KayecTBO XKypHanMcTa MCKYaeT NOATacoBKY hakToB, UCMOMb3oBaHWe Ge3gokasaTenbHbIX
CYy)XOEeHWI, BbiMbICTa, 1 TeM bonee danbcudmkaumio matepuanoB. HUKTO He 3acTpaxoBaH OT OLLMOKM,
XKYPHamnuCT TOXe MOXeT 3abnyxgaTbCsi OTHOCMTENBHO WCTUHHOCTM cBedeHun. OpHako ecnv OH
OBHapPYXWT MM 3anofo3puT BO3MOXHOCTb COOCTBEHHON OLIMOKKU, TO OH 0053aH HEMEOJIEHHO MPUHSTH
HeoOXoaMble Mepbl Of1S1 YCTPaHeHUs ee MOCMeACTBUA NyTeM, Hanpumep, Nyonvkaumm onpoBEPKEHNS,
NMPUHECEHMS U3BUHEHWUI, BO3MELLEHNST MOparbHOro ywepba notepneswiemMy v T.4.).

CraTyc XypHanucTta B OTAENbHbIX Cy4asx MOXET pacrnpOCTPaHATbCA M HAa HEKOTOPbIX rpaxaaH,
KOTOpble DaKTUYECKN HE 3aHUMAIOTCH XXYPHANUCTCKOM OEATENbHOCTbIO. COOTBETCTBEHHO, HA HUX OyayT
pacnpoCTPaHATLCS MONOXeHNA 06 OTBETCTBEHHOCTU. B yacTHoctu, cT. 52 3akoHa PP "O cpencreax
MaccoBoW MHGopMauuKn" BbIOENSAOTCA TakKne KaTeropum:

1) WTaTHblE COTPYAHMKM pedaKuui, 3aHMMalrLnecss peaakTupoBaHUeEM, co3gaHvem, cOopom unm
MOAFOTOBKOM COOOLLEHUA W MaTepuarnoB A1 MHOrOTUPaXHbIX Fa3eT W ApyrMx CpPeacTB MacCOBOM
nHpOpMaUmMM, NPOAYKUMS KOTOPbIX PacrpOCTPaHAETCA WCKMYUTENbHO B Mpegenax ogHoro
npegnpustusa (06beguHEHUSs ), OpraHM3aunn, y4peXxaeHus;

2) aBTOpbI, HE CBSI3aHHbIE C pefaKumMen CpeacTBa MacCoBoW MHAOPMaLMM TPYSOBbIMU UITM MHBIMU
OOrOBOPHBIMM ~ OTHOLUEHWSIMM,  HO MNpPU3HABaeMble €K CBOMMW BHEWTATHbIMKM  aBTOpaMu  WUNu
KOpPEeCMNOoHAEHTaMM, NPY BbINOIHEHUN MU NMOPYYEHWI PEAAKLUN.

§ 2. TpyaoBble 1 rpaxaaHCKo-NpaBoBble JOrOBOPbI CO LTATHLIMU
1 BHELUTATHBIMU TBOPYECKMMW paboTHUKaMM

TepmuH "goroBop" npwu perynupoBaHMU OTHOLLEHWA MO NoBOAY OOBLEKTOB MHTEMNEKTyanbHOW
cobCcTBEHHOCTM ucnonb3yeTcs B Yactu vyeTBepton K PO Tak xe, Kak 1 ncnonb3oBarncs paHee B 3akoHe
P® "O6 aBTOpckOM mnpaBe U CMexHbIXx npaBax". [Mpn 3TOM OCTaeTcsl HEACHOW Mpupoda M Xapakrep
Takoro 10roBopa: rpaxxaaHcKo-npaBoBOn UK TPYJ0BOMN.

PelieHve gaHHOM npobnembl MMeeT npakTudeckoe 3HaveHue. B yacTHocTu, OT 3Toro 3aBUCAT
crnegyoLwme MOMEHTBI:

1) ocHOBHbIE TpeboBaHMs k hopMe JOroBopa U MOCNEACTBUS ee HeCOBoaeHNS;

2) TpeboBaHus, ycTaHaBMMBaeMbIE B OTHOLLEHUN COAEPXXaHUs JAaHHOIO AOroBopa;

3) OTBETCTBEHHOCTb 3a HapyLLeHne 4OroBopa;

4) NopsAoK paspeLLeHnst CopoB, UX NMOACYAHOCTb, CPOKM MCKOBOW AABHOCTY U Mp.

PerynupoBaHue 3Tux acnektoB B TPYAOBOM W TPaXOaHCKOM MpaBe YacTO CyLECTBEHHO
pasnunyaetcsa (Hanpymep, Ans rpaXx4aHCKoro npaBa XapakTepHa Mpe3ymnunsi BUHbI, B TPy4OBOM MpaBe
BVMHY Heobxoammo fokaseiBaTtb). Ocobyto CMOXHOCTb B 0DO3Ha4YeHHOW cdepe COoCTaBnsieT BOMPOC O
cnyxebHbIX MNpou3BedeHusX, MOCKOMbKYy B AaHHOM Crydae BO3MOXHO 3akiiovyeHue TpyaoBOro,
rPaXXAaHCKO-NPaBOBOro, CMELLUAHHOr0 AO0roBOpOB. YacTo ux TPyAHO pasrpaHuMuvTb, YTO 3aTpygHAeT
peLLeHre BO3HMKAIOLLMX BNOCNEACTBMU CMOPOB.

OcobbI HTEpec B 3TOW CBA3M NPEACTaBNSAT TE3MChl N apryMeHTbl, BblABMHYTbIE B cTatbe H.IM.
KopuarmHon "OTgenbHble acnekTbl C€O3gaHust CriyxebHbix npoussegeHun” <32>. ABTOp CTaTbu
paccmaTpvBaeT OXpaHsieMble 3aKOHOA4ATENbCTBOM Cry)XeOHble Npon3BeaeHUs 1 obpallaet BHUMaHue Ha
pasnuunst rpaXxgaHCcKoro 1 TPyAONpPaBOBOro PErynupoBaHMs OTHOLLEHWN, CKNagbIBaOLWMXCS MO MOBOAY
HMX. B yacTHoOCTW, Tpy4oBoe MpaBo He perynvpyetr obopoT Bewewn (M COOTBETCTBEHHO pe3ynbTaToB
WHTENNeKTyanbHON OeATeNbHOCTM), He yCTaHaBnMBaeT NpaBuil 3akNiOYeHNsi, UIBMEHEHUS, PacTOPXKEHUS
CAENoK Mo MnoBoAdy nepexoda aBTOPCKMX MpaB M MHOMO - BCE 3TO OTHOLUIEHUs, Bxoaswme B cdepy
rpaxgaHCcKo-NpaBoBOro perynupoBaHus. [pegMeT xxe Tpy4oBOro npasa COCTaBNSAET Npexae BCero cam
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npouecc Tpyda, a Takke OTHOLUEHMS MO BbinNnaTe BO3HArPaXX4eHusa 3a 3ToT Tpya (3apaboTHowm nnathbl).
AHanornyHoe MHeHue BbickasbiBaeT H.I1. KopyarvHa B Ha3BaHHOW CTaTbe.

<32> KopuyaruHa H.[1. OtgenbHble acnekTbl co3daHusa crykebHbix npowv3segeHun // Konnerus.
2006. N 7.C. 44 - 47.

Takum obpasom, npegmeT TpyaoBOro gorosopa (YCrnoBusi O Tpyae v Mp.) HE MOryT COCTaBnATb
YCIOBMS, XapaKTepU3ytoLLmMe cogepXaHne rpakaaHcko-npaBoBbIX 4OrOBOPOB, U HA06opOT.

OpHako psa yyYeHbix KpuTukytoT BbiBog H.MM. KopuarmHom, KOTOpbI COCTOMT B TOM, 4TO €cnu
TPY4OBblE OTHOLUEHWsI, OCHOBaHHblE Ha MogYMHeHun paboTHMKa paboTogaTento, He perynupyroTcs
rpaXgaHCKMM 3akOHOAATENbCTBOM, TO M TPYAOBOW LOrOBOP HE MOXET coaepxaTb B cebe MnpuaHaku
rpaXgaHCKo-MpaBOBOro  [OroBOpa, MOPSAOK  3aKIOYEHUsT M CYLECTBEHHblE  YCIOBMSI  KOTOPOrO
onpenensTcs B COOTBETCTBUM C TpeOOBaHNAMM rpaXgaHCKOro 3akoHogatenbcTBa <33>.

<33> KopuyarnHa H.[1. OtgenbHble acnekTbl co3gaHusa crykebHbix npov3seneHun // Konnerus.
2006. N 7.C. 44 - 47.

HeobxogMMo OTMETWUTb, YTO CyLLEeCTBYET ONpederieHHOe pasnuyne Mexay [AOroBOpoM Kak
MMCbMEHHBIM JOKYMEHTOM, [JOrOBOPOM KaK puaudeckum ¢aktoM u  JOroBOpOM Kak CUCTEMOWN
OOrOBOPHbIX MPABOOTHOLLEHUI (COBOKYMHOCTLIO MpaB M 06513aHHOCTEN), KOTOPbIE MOPOXAAOT AaHHbIN
topuamndecknii bakt. Ha Takoe pasnuyune, B YacTHOCTW, obpaluatoT BHMMaHue M.W. BparuHckuin n B.B.
BuTpsiHCKMAA.

BesycnoBHo, nopoxgaemble Tpy4oOBbiIM [AOroBOPOM MNpaBa W 06513aHHOCTM HE MOryT ObITb
MPOU3BOJSIbHO 3aMEHEHbI Ha rpaXKgaHcko-npaBoBble. OQHAKO JOKYMEHT, MOMMEHOBAaHHEIN Kak Tpy40BON
JOroBOp, BMOMHE MOXET COoAepXaTb YCIOBMS TpPaXAaHCKO-NpaBoBOro xapakrepa. WMHbiMm croBamw,
lopyanyeckn (cogepkaTtenbHO) 34ech peyvb MAET O ABYX PasfUYHbIX AOrOBOpax, XOTA O0beaMHEHHbIX
obuwen dopmoin.

Takum 06pasoM, MOXHO caernaTb BbIBO4 O TOM, YTO camM (DaKT Hanu4ums TPYAOBbIX OTHOLUEHWUA U
CO30aHME KOHKPETHOrO OXpaHAeMoro obbekTa MHTENNeKTyanbHONn COOGCTBEHHOCTM B npolecce
NCMOMHEHNsT TPyOOoBbIX 00A3aHHOCTEN MNWM MO 3adaHuio paboTtodaTtensi BbiCTynaeT HeoOXoaAWMbIM U
OOCTaToOYHbIM YCIIOBUMEM aBTOMATUYECKOrO BO3HUMKHOBEHUSA UCKMIOYUTENBHBIX NpaB y pabotogatens. B
OAaHHOM Crny4ae 3akmnoYeHust crneumanbHbIX [OroBOPOB, HAMpaBMeHHbIX TOMbKO Ha npuobpeTeHue
NCKIMIOYUTENbHBIX NpaB (Hanpumep, 4OroBop 06 OTYYXAEHUN UCKITIOUYUTENBHOIO NpaBa Ha Npou3BedeHne
- cT. 1285 TK P®), pabotogartento He TpebyeTcsi, MOCKOMbKY 3TU NpaBa BO3HUKAKT Yy HEro B Cuny
NPSMOro ykasaHus 3akoHa. [lony4yaeTtcd, 4YTO HamuymMe TPyAOBOrO [OroBOpa CHYXWUT B TO Xe Bpems U
IOPUANYECKM 3HAYMMbIM.  (DAKTOM TPaXKOAHCKOrO MNpaBa, TaK Kak BReYveT rpaxgaHCKO-NpaBoBble
NnocneacTBus - BO3HWKHOBEHME MNpaB y paboTtogarens.

OpHako paboTHuK-aBTOp M pabotogartenb MOryT nNpegycMOTpeTb MHOE pacrnpedeneHue npas Ha
pesynbTaT UHTENMeKTyarbHOW OEeATENbHOCTU, 3aKM0YMB OTAENbHbIN FPaXKgaHCKO-NMpaBoBON 40roBop 06
aToM. [aHHbIN rpaxgaHCcKo-NpaBOBON OrOBOP MOXET BbICTYNaTb B PasfiMyHbIX MUCbMEHHBLIX (hopmax.
Hanpumep, Kak oTAenbHbIN A0roBOP-A0KYMEHT, KOTOPbIN ABMSETCH rpaxaaHcko-npasosbiM. Ha npupony
TaAKOro [OroBopa, BO3MOXHOCTb €ro 3aKii4YeHusl, a TaKkke OEWCTBUTENbHOCTb HE BIUSET Hanuuue
TPYAOBbLIX OTHOLLEHUWIA.

[MpakTtuyeckoe 3HayeHVe 34eCb COCTOUT B TOM, YTO AaHHbIN AOroBOP NPOLOIHKaeT JENCTBOBATL U
nocne npekpalleHnst Tpy4oBbIX OTHOLWEHUIA. B nocrnegHem cnydae aTm nuua He CBA3aHbl ApYr C APYIom
TPyOOBbIM  JOTOBOPOM, WX YXEe HEBO3MOXHO HaseaTb "paboTHukK" wun "pabotogartenb". OHu
TpaHchopMMpyOTCH B MPOCTO aBTopa M NpaBoobnagartens, uanyeckoe n obbi4HO OpUanMYeckoe nmuo,
MexXay KOTOpbIMM paHee Obin 3akfioyeH M NpoAormkaeT OEeNCTBOBaTb TOT MIIM MHOW TPaXKOaHCKO-
NpaBoOBOW 4OrOBOP O pacnpenesnieHnn UCKMIYUTENbHbIX NpaB.

Bo3MOXHO Takke 3aknyeHme CMeLLaHHOro NonmMoTpacneBoro gorosopa <34>, korga cornatleHue
O pacnpefeneHun npaes obbeanHeHO B obuien opme C TpyooBbiIM [OTOBOPOM-OOKYMEHTOM. 3aech
corrawleHne o pacrnpegeneHum npae OygeT npeacTtaBnsTe cobon OTAenbHOE YCnoBue, BblpaKeHHOoe
Hapsgy C TPyAONpPaBOBbLIMU YCIOBUSIMM B TEKCTE OOHOro AoroBopa. 3710 OyaeT eQuHCTBEHHOE oThinyne
€ro OT WHbIX FpaXK4aHCKO-MPaBOBbIX AOrOBOPOB. YTO ke KacaeTcs 3aKMi4YeHWst HernocpenCcTBEHHO
TPY4OBbIX AOrOBOPOB C TBOPYECKUMU paboTHMKaMM, TO HEOBXOAUMO OTMETUTL CriegyroLimne ocobeHHOCTH
B 0603Ha4YeHHON cdepe. TpyaoBON SOrOBOP 3aKYaeTCs CO WTaTHbIM PaboTHMKOM, T.€. HaHATOE NUUOo
BKIHOY@ETCA B LUTATHOE pacnvcaHue, M OTHOLLEHWS, KOTOpble BO3HMKAOT Yy Hero ¢ pabortogartenem,
abConTHO NOAYMHAIOTCS TPYA0BOMY 3aKOHOAATENbLCTBY.

<34> Oropogos [O.B. CnyxebHble 0OBbEKTbl MHTENNEKTyanbHON COOBCTBEHHOCTM U CMELUaHHbIe
O0roBOpbI, 3aKknovyaemble ¢ paboTHMKaMu (COOTHOLLIEHNE rpaXa4aHCKoro 1 Tpygosoro npasa) // Konnerwus.

2006. N 11.
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OpgHako, MOMMMO BOMPOCOB, KOTOpbIE KacakTca UckntountTenbHo cobniogerns TK PO, B Tpygosom
J0roBope C TBOPYECKUMM paboTHMKaMK, MO MHEHUWIO psifia lOpUCTOB, cnefyeT 06a3aTenbHO OTPasnTb:

1) nNpVHaQNEeXHOCTb aBTOPCKMX WM MNaTEHTHbIX MNpaB Ha MpPOAYKT Tpyda - OObekT
WHTENNEeKTyanbHOW COGCTBEHHOCTMU;

2) yCcnoBuS YyKasaHUs WMEHM aBTopa MpPU  MCMNOMb30BaHMN OObEKTa WHTENNeKTyanbHOW
COBCTBEHHOCTM B NMpoAyKTax KOMNaHmu;

3) nNpuHaAgNeXHOCTb MpPaB WM MEXaHU3M KX Mepexoda B Crnyvae [[OCPOYHOrO pPacTOpPXKEHUs
J0roBopa;

4) noTeHUManbHYl0 BO3MOXHOCTb WCMOMNb30BaHUA rpadnyeckux WM TEKCTOBbIX OOBLEKTOB,
CO34aHHbIX COTPYOHMKOM, B KQYeCTBe CPeACTBa UHAMBMAYyaNu3aLmMmn Npogykumm (TOBapHOro 3Haka);

5) ycnoBusi coOXpaHeHUs KOHMMAEHUMANbHOCTM AaHHbIX, MOJTyYEHHbIX, HaWAEHHbIX WIK
Npou3BeAeHHbIX COTPYAHUKOM BO BpeMsi paboTbl B KOMMaHMKU, a Takke Mocre ero yBonbHeHus. [ns
npenynpexaeHnst BO3MOXHbIX B OyayLlem CropoB Npy COCTaBMEHUN TPYOOBbLIX JOTOBOPOB HEOOX0OMMO
YEeTKO OnMcaTb CXeMy pacnpedeneHus npaB Ha pesynbTaTbl UHTENNEKTyanbHOW AESATENbHOCTU MEXAy
COTPYOHUKOM W KOMMaHuen-paboTtogaTenem, KOTOPYK, MOMUMO 3TOro, crieqyer BKIOYMTb B TEKCT
TpygoBoro pgoroeopa. B 3akoHopgaTenbctBe PO  oTpaxaioTca  BOMPOChbl MPUHAANEXHOCTH
WCKMIOYUTENbHBIX MpaB MpU  CO34aHMM OOBEKTOB WHTENNEKTyanbHOW  COBCTBEHHOCTU HAeMHbIMU
coTpygHukamu. B uactHocth, cr. 1295 K P® pelaer ykasaHHbIi BOMPOC TaK: MMYLLECTBEHHbIE
(ncknounTenbHbIE) NpaBa Ha 06BLEKTLI aBTOPCKOMO UMW NAaTEHTHOMO MpaBa, eCNW B JOTOBOPE HE yKa3aHo
nHOe, NpuHaanexar pabotogartento.

3akoH, 6e3ycrnoBHO, He B COCTOAHMU Y4YecTb BCE BO3MOXHble CUTyauuu, KOTOpble MOryT
BO3HWKHYTb B MpoLecce TPy4oBbIX OTHOLIEHMIN paboTogaTtens u coTpyaHuka. Hanpumep, kakum obpasom
Hago OOKasbiBaTb, YTO OAHHbLIA pe3ynbTaT MHTENMEKTyarnbHOW OesTEeNbHOCTU OEWCTBUTENbHO CO34aH
COTPYOHUKOM B pamkax cnyxebHoro 3agaHuns? B abcomoTHOM OONbLUMHCTBE CydaeB, K COXareHuio,
3TO 3agaHne He 0dopMNsAeTcs B MNUCbMEHHOM BWAE, W CIOXHO HaWTW Ha OOHOM MpeanpusaTun
He3anHTEPEeCOBaHHbLIX CBUAETENEN, cnocobHbIX MOATBEPOMTL B Cyde (pakT ero yCTHOro usnoxeHus. B
pesynbTaTte MacCMBHOE OTHOLIEHWE K TpeboBaHMAM 3akoHa 4acTo MPUBOAUT K yTpate KOMMaHWEn
UCKMIOYUTENbHBIX MNpaB Ha CO3daBaeMble €€ COTPyOHUKaMU  OObEeKTbl  MHTEMNEeKTyanbHON
cobcTBeHHOCTU. B nHOM cuTyaumm COTPYOHUK MPOCTO MOXET ObiTb HE3HAKOM C 3aKOHO4ATENbCTBOM 00
aBTOPCKOM MpaBe (OaHHbIi PakT UMEeeT MecTo B OOMbLUMHCTBE CriyyaeB), criegoBaTenbHO, OH byaer
nonaratb, YTO BCe MpaBa Ha co3faBaeMble OOLEKTbI MpUHaanexar emy. Takoe 3abnyxgeHme paboTHuka
MOXET MOCIYXUTb NMPUYUHON HAHECEHWS] KOMMaHUM CyLLIEeCTBEHHOrO yulepba. Takum obpas3om, B TEKCTE
JoroBopa HeobOXOAMMO YETKO YKasblBaTb, YTO MCKMIOYMTErNbHBIE aBTOPCKME MpaBa Ha CO3daBaeMble
COTPYOHUKOM MpOU3BEAEHMS MpuHagnexar paboTogartento (B MPOTMBHOM Criyyae [JOfKHbl ObiTb
OrOBOPEHbI YCMOBUSA Mnepefady yKasaHHbIX MpaB COTPYOHWKY, €Cnu 3TO COOTBETCTBYET MOMUTUKE
KOMMNaHum).

Kpome TOro, B cuny M3amMeHeHun 3akoHodatenbcTtBa 06 aBTOPCKOM MpaBe B CBS3U C MPUHSATMEM U
BCTynreHnem B gencrteue yactm derBepton K P® pabotogatene MOXET Ha 3aKOHHbIX OCHOBAaHMSAX
NULLINTBCS UCKMIOYUTENBHBIX NPaB Ha CnyebHoe Npov3Be4eHNE CBOErO COTPYAHMKA He TOSMbKO B Criyyae
HENCMNoNb30BaHUsl MATEHTOCMOCOOHOro Ob6bekTa "MPOMBILLIIEHHOM COOCTBEHHOCTU", Kak 3TO U Obino
yCTaHOBNeHO paHee. B yacTtHOCTW, ecnu paboTtogaternb B TeYeHMEe YEeTbipeX MecsaueB CO [OHS
yBe4OMITEHUs] ero paboTHMKOM He MOAAacT 3asBKy Ha Bbiayy MaTeHTa Ha COOTBETCTBYyHOLLME cryXebHoe
n300peTeHne, CnyxebHyl MOMEe3Hyl MoAenb WU CAyXeOHbI  NPOMBILWNEHHbIN  0obpasey, B
denepanbHbIl OpraH MCMOSTHUTENbBbHOW BAAcTM MO WMHTENNEKTyanbHONW CODBCTBEHHOCTM, He nepefacT
NMpaBO Ha MOMyyYeHMe naTeHTa Ha cnyxebHoe n3obpeTeHune, CryXebOHyl MoNnesHyw mMoAdenb Wnu
Cny>ebHbIN MPOMbILLITIEHHBIN Oobpasel ApyroMy nuudy WM He coobwMT paboTHUKY O COXpaHeHuu
MHOpMaUMM O COOTBETCTBYHOLLEM pe3ynbTaTe WHTENNeKTyanbHOW OeATENbHOCTU B TanHe, MpaBo Ha
nonyvyeHne mnaTeHTa Ha Takve u300peTeHune, MNOMe3Hyl MOAEeNb WM MpPOMbIWIIEHHbI obpa3sel
npuvHagnexuT paboTHuky (cT. 1370 TK PO).

AHanorMyHoe npaBuIIO perynupyeT CXOXWe MPaBOOTHOLIEHUS W B CIlydae HEeWcnornb30BaHus
obbekTa aBTopcKkoro npaea. Tak, cornacHo cT. 1295 'K P, ecnu paboTtogaTtenb B Te4eHMe Tpex JeT co
OHs, korda cnyxebHoe npou3BegeHue ObINO MPedoCTaBNeHO B €ro pacrnopsikeHne, He HadHeT
WCMNOMNb30BaHMe 3TOr0 Npou3BedeHns, He NepeaacT UCKNIYMTENbHOE NPaBoO Ha HEro APYromy nvuy unm
He CoOobLMT aBTOpPYy O COXPaHEHMU MPOV3BEAEHMS B TaWHe, WCKITOYUTENTbHOE MpaBO Ha cnyxebHoe
npov3BefeHvne NpuHagnexuT asTopy.

B cBA3n ¢ aTMmM uenecoobpasHo B goroBope XoTd Obl MMHUMMANbHO perfnameHTMpoBaThb MPoLecc
nepegaym crnyxebHoro nponsBeaeHns COTPYAHMKOM paboTogartento, JOKYMEHTanbHon dumkcaumm aToro
OENCTBUS, a Takke onMcaTb MEXaHW3M MOATBEPKOEHWUS OEWCTBUTENbHOIO MCMOMb30BaHUS pesyrbraTta
WHTENMeKTyansHoON AeATenbHOCTM KomnaHuew. [logobHad npefoCTOPOXHOCTE MO3BONUT u3bexaTb
CMOPOB B CyAe, a B Criy4yae Mx BO3HWKHOBEHMS 06ecneqnT Cepbe3Hyto JoKas3aTenbCTBEHHYO 6a3y.

Tarke CTOUT 3aMeTUTb, YTO 3aKOH HE pacCcMaTpvBaeT Cyyan CO34aHusA COTPYOHUKOM pesynbTata
WHTENMeKTyanbHON OeATENbHOCTM BHE paMOK CryebHOro 3agaHusi, XoTd cuTyauus, korga pesynbrart
WHTENMeKTyansHON OeATenbHOCTM paboTHUKA, UMesd NPsSIMOe OTHOLWIEHME K OCHOBHOW AEeATEernbHOCTU

48
CkonuvpoBaHo 13 PaspaboTtka
http://y4ebHukn.nHcpopm2000.pdh ANEKTPOHHbIX BUBIMOTEK

https://npaBo.nHpopm2000.pd



HanucaHue Ha 3aka3 ctygeH4veckux pabot http://y4e6Hukn.nHpopm2000.pc

KoMnaHuv, OygeT BbIXOOUTb 3@ pPaMKM €ro HenoCPeACTBEHHbIX TpydoBblX 00SA3aHHOCTEN, BMOMHE
peanbHa.

B 6onblivHCTBE crnyyaeB nofobHble OOBLEKTbI BadKHbI AF1 KOMMAHMKU, MO3TOMY HeobXxoovMMo B
JOoroBope yaenuTb BHUMaHWe M MM (C COOTBETCTBYIOLLEN WMHTEpecaM KOMMaHuu geTanusauuen).
Hanpumep, ykasaTb Ha MNpeUMyLLEeCTBEHHOE MNpaBO KOMMaHWM MNpy COo3gaHuyM NodobHbIX OOBLEKTOB
WHTENNEeKTyanbHOM COBGCTBEHHOCTM NMPUODOPECTUN NCKITHOUNTENBHBLIE MPaBa Ha HUX.

Mpu ocyLlecTBNeHNN TPy40BOM OEATENBbHOCTM TBOPYECKNE pabOTHUKM CTaNKNBAOTCS €Lle C OAHON
nNpo6rieMon, KacarLlencss OQHOTO N3 HENMYLLIECTBEHHbIX aBTOPCKMX MpaB Ha crnyXebHble Npou3seneHns,
- MpaBa Ha umsA. B psge cutyaumin koMmnaHus-paboTogarternb He XenaeT yKasbiBaTb MMEH aBTOPOB
npoussefenns. B uenax npegoTBpawieHnss NOgoOHbIX HapyLeHWA B OOrOBOpPE MOXHO Obino Obl
HanucaTb, YTO COTPYOHWUK OTKa3biBAeTCs OT CBOEro npaea Ha uMs. OgHako Takas 3anucb CHMTAEeTCs
IOPUANYECKM HUYTOXHOM B cuny npeanucanmst cT. 1265 MK P®. 3akoHopgaTenb CTpOro ykasar, 4to
HEVMMYLLECTBEHHbIE aBTOPCKME MpaBa HEeOoTYYXXOaeMbl, OT HWUX Henb3sl OTKasaTbcs. CnegoBaTternbHO,
onncaHHoe pelleHne nNpobnemMbl HecocToATENbHO. BMecTe ¢ Tem BbIXxof U3 cuTyauum ecTb - TpebyeTca
yKasaTb B JOrOBOPE, YTO COTPYAHMK NOMb3yeTCA CBOMM NPaBOM Ha aHOHUMHOCTb, B CBSI3M C YEM MpoCuUT
KOMMNaHMIO He yKasbiBaTb €ro MMEHW W nepedaeT €l MNOSTHOMOYMS MO 3alUTe OCTanbHbIX €ro
HEVMMYLLLECTBEHHbIX MPaB.

HeogHo3Ha4yHO peluaeTcs B nuTepaType M Ha NPakTUKE BOMPOC, CBA3AHHbIA C NPUHAaAMNEXHOCTBI0
npae Ha HeonnadeHHoe paboTtogaTtenem cnyxebHoe npou3sefeHne. Takasd cuTyaums NPeEUMyLLECTBEHHO
BO3HMKAET Mpu OOCPOYHOM PaCTOPXEHWM TPYAOBOro [OroBopa Mo BuHe paboTopaTtens B CBHA3M C
HeBbINnaTon 3apaboTHom nnatbl. [Mpobnema 3gechb 3akn4vaeTcss B TOM, YTO CHadamna BO3HMKaAeT
cnyxebHoe Npov3BEeLEHME U TONBKO MOTOM HACTYMalT YCMOBWUS, MPU KOTOPbIX AEWACTBME TPYLOBOro
goroBopa npekpawaetca. OpgHako pabotogatenbe He  OnnavvMBaeT Mpou3BedeHVWe, a TpygoBoe
3aKOHOAATENbCTBO HEe perynupyeT BOMPOCHI BbiMfaTtbl aBTOPCKMX BO3HarpaxgeHun. CrieqoBaTenbHo,
nosiensieTcs npobriema onpegeneHMsi oO0bekTa aBTOPCKOro MpaBa: C OOHOW CTOPOHbI, OH SBNSIETCA
cnyebHbIM Npon3BegeHnemM, C OPYron - HET, Tak Kak OTCyTCTBYET TPy4OBOMW MM MHOW gorosop. Ecnu
paboTtogartenb He no3aboTuncs o ToM, YTobObl BKITOUNTL B JOTOBOP OMUCaHME MeXaHu3ma pasgeneHust
MUMYLLIECTBEHHbLIX MpaB Ha MNpou3BedeHVe, TO BO3HMKAET CMopHas cuTyauusi, KoTopad MOXeT ObiTb
paspeLleHa UCKITYNTENbHO B cyaebOHOM nopsigke. PelleHve cyga Henpegckasyemo, camo cygebHoe
pa3bupaTenbCTBO COMPSHKEHO C OEHEXHbIMU M BPEMEHHbIMW 3aTpataMmyu WU, KPOME TOro, YpPOHOM
penyTaumn komnaHuu. LienecoobpasHo pelwmnTb AaHHbI BONPOC ELLE Ha YPOBHE TPyO4OBOro goroesopa. B
IOPUANYECKON NUTEpaType pasnunyHble aBTOpbl NpeanaraloT HECKONbKO BapuaHToB ycrosui. Hanpumep,
O.B. OropogoB npegnaraeT cnegyowme: yCTyrnky UMyLLIECTBEHHbIX MpaB COTPYAHMKY; COXpaHEeHWe npas
3a KOMMaHuen npu ycrnoBun obsas3atesnibHoM onnatbl paboTbl B TEYEHUE OMPedeNneHHOro Cpoka; paBHOe
BMNafeHue npaBaMm Kak CO CTOPOHbI KOMMaHUW, Tak M CO CTOPOHbI COTPYAHMKA.

[MoMMMO perynupoBaHus BONPOCOB, HEMOCPEACTBEHHO MMEIOLLIMX OTHOLLEHNE K aBTOPCKOMY MNpasy,
paboTogartento npy 3akmyYeHun TPYAOBOrO [OroBopa C TBOPYECKMM pPaboTHMKOM HeobxogvMmo
npegycMoTpeTb MOPSAOK COBMIOOEHMS pexmnma COXPaHEeHWUst KOMMep4yeckon TamnHbl. OgHako ogHoro
YyNOMWHaHMSA B TPYAOBOM [OrOBOPE YCIIOBMS O HepasrnalleHuM MHgopMauuu, CTaBLUen OOCTYMHOW
COTPYOHUKY B nepuog paboTel B KoMnaHuv, 6esycrnoBHo, Oyaetr HegoctaToyHo. OObAcCHseTcss aT1o
HECKONbKUMU MpuYnHamn. Bo-nepBbix, He BCHA BHYTPEHHAS MHQoOpMauus MoxeT ObiTb OTHeceHa K
KOH(OMOEHUMANBbHON N OXPaHATbCS 3aKOHOM Kak KOMMeEpYeckas TanHa, 4YTO BMOCNenCcTBUM MOXET
HaBpedWTb KOMMAHUM W JINWIMTb €e BO3MOXHOCTM 3allMTUTb CBOW HapylleHHble npaBa B cyde. Bo-
BTOPbIX, B OTHOLIEHWM OaHHOW MHopMauum paboTodarternb OOMKEH YCTAHOBUTb PEXMM COXPaHEHWs
KOMMEPYECKOW TarHbl U OrpaHnyYnUTbL JOCTYN K MecTaM ee XxpaHeHusa. Kpome Toro, cama uHopmaums He
OOIKHa ObITb. AOCTyNMHa TPeTbMM fuuUaM M3 WMHbIX WCTOYHMKOB. HoBOro coTpygHuka obsizaTenbHo
Heo6X0ANMO 03HaKOMUTb C PEXMMOM COXPaHEHUA KOMMEPYECKOM TalHbl ()kenaTenbHO nog poCnych).

Mpu cobnogeHnn Bcex aTUX TpeboBaHUIM KOMMaHUSA orpaguTt cebs OoT maTepuanbHbIX NMOTepb, a
COTPYAHUK, pa3rnacyBLLMIA MHPOPMALMIO, COCTABMSIOLLYI0 KOMMEPYECKYIO TanHy, OygeT HECTU HE TONbKO
rPaXKgaHCKyto, HO 1 YrorNOBHYI OTBETCTBEHHOCTb.

Takum obpa3om, KOpPPEKTHOE COCTaBfeHWe TPYAOBOrO W IpakgaHCKO-MpaBOBOrO AOroBopa Co
WTaTHbIM MO0 HewTaTHbIM TBOPYECKMM PabOTHWKOM, CO3L4alWMM OOBEKTbl WMHTENNEKTyarbHON
COBCTBEHHOCTM, 3HAYUTESTbHO COKPATUT PUCKM KOMMaHUK, CBA3aHHbIE C aBTOPCKUMW NpaBamMu.

§ 3. ABTopckue npoussegeHns u nucbma 8 CMU

Mopsaok Mcnonb3oBaHWst aBTOPCKUX npou3BegeHun n nucem B CMU perynupyetcs 3akoHom PO
"O cpeacTtBax maccoBol MHdopmauumn”. B yacTtHoctu, 4. 1 CT. 42 Has3BaHHOrO HOPMATUBHOIO akTa
yKkasblBaeT, 4YTO pedakumsi obsizaHa cobniogate npaBa Ha MCNONb3yeMble MNPOM3BEAEHUS, BKIHOYas
aBTOpPCKME MpaBa, W3gaTernbCkue MnpaBa, WHbIe MpaBa Ha WHTENNeKTyanbHyl COOCTBEHHOCTb. ABTOP
nmbo wHoe nuuo, obnagawwee npaBamu Ha MNPoOM3BEdEHME, MOXET 0cob0 OroBOpuTb YCMOBUSA U
Xapaktep WCMNonb30BaHWS NPEAOCTaBMASEMOro pefakumMu npoussBefeHvs. [aHHble  MOonoXeHus
pacnpoCTpaHATCS B NMOMHOM Mepe Ha aBTOPCKME Npon3BeneHns U nucbma, agpecoBaHHbie CMW. PaHee
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BO3HMKAKOLLME B Mpouecce OeATENbHOCTU pefakuMi OTHOLIEHUS MO MCNONb30BAaHMIO MPOU3BEOEHWN
Hayku, nuTepaTypbl U UCKyccTBa perynupoBanuce 3akoHoM PO "O6 aBTOpCKOM MpaBe M CMEXHbIX
npasax", HblHE YTPaTMUBLLMUM CUIy.

Mockonbky B cT. 42 3akoHa P® "O cpepcrtBax maccoBor MWHopmauun" 3akpennsercs
00sA3aHHOCTb pefakuun cobntogatb aBTOPCKUE MpaBa, To cregyeT OTMETUTb, YTO K HUM OTHOCATCS Kak
HEMMYLLECTBEHHbIE, TaKk M WMYLLECTBEHHblE MNpaBa aBTOPOB. Pefakumsa B paBHOM Mepe [OmkHa
obecneuntb cobnogeHNE U TeX U Apyrx. Tak, K MMYHbIM HEUMYLLLECTBEHHbLIM NpaBaM CT. CT. 1265 - 1269
'K P® oTHOCAT:

1) NpaBO aBTOPCTBA 1 MPaBO aBTOpPa Ha UMS;

2) NpaBO Ha HENPUKOCHOBEHHOCTb NMPOM3BEAEHUSA U 3ALLMTY NPOM3BEOEHNS OT UCKAXKEHWUN;

3) OxpaHy aBTOpPCTBa, WUMEHM aBTOPa W HEMNPUKOCHOBEHHOCTW MPOW3BEAEHMS MOCME CMepTU
aBTopa;

4) npaBo Ha obHapoJoBaHME NPOV3BEAEHNS;

5) npaBo Ha OT3bIB.

MmyuiecTBeHHble NpaBa, cornacHo cT. 1270 K P®, skntovaroT B cebsi NCKoUMTENbHbIE MpaBa Ha
ncrnonb3oBaHWe npov3BefeHuss B nobon dopme m nobbiM cnocobom. JInuo, KoTopoMy npuHagnexar
NCKMIOYNTENbHBIE MpaBa Ha MCMONb30BaHUE NponsBeaeHnsl, obnagaeT NpaBoM:

1) BOCNpOM3BEAEHUS MPON3BEAEHNS;

2) pacnpocTpaHeHusl NPoOM3BEeAEHUSA MyTEM NPOAAXM WUITM MHOFO OTYYXXAEHUS €ro OpurMHana wnm
3K3EMMISAPOB;

3) Ha NyBGNUYHbBIN Noka3 NPOU3BELEHUS;

4) mnopTa opurnHana unmn 3K3emnigpoB NPOM3BEAEHUS B LENSAX PacnpoCTpaHeHus;

5) npokaTa opurMHana nnv ak3emnnsipa npou3BeaeHus;
6) Ha NnyGnuyHoe NCMoNTHEHME NPON3BEOEHNS;

7) coobLieHuns B adup;

8) coobueHusa no kabernto;

9) Ha nepeBo, UNu Apyryto nepepaboTky NPOV3BELEHUS;

10) npakTMdeckon peanu3aumm apxXMTEKTYPHOro, AM3avHEepPCKOro, rpagoCTPOUTENBHOMO WUMnn
Caf0BO-MapKOBOro NPOEKTa;

11) Ha JoBegeHve npousBedeHust 4O Bceobllero cBedeHus Takum obpasom, 4to noboe numuo
MOXET MoNy4YnTb AOCTYN K NPOM3BeaeHNI0 13 NIoBoro mecta u B Ntoboe Bpemsa Mo COGCTBEHHOMY BbIGOpY
(ooBeneHne 0o BceobLlero ceeageHus).

[Mpn sTOM HEOOGXOAMMO YYUTBIBATbL, YTO NIMYHBIE HEMMYLLLECTBEHHBIE NMpaBa MpUHaAnexart aBTopy
HEe3aBMCMMO OT €ro MMYLLLECTBEHHbIX NPaB U HE MOTYT NepefaBaTbCs OPYTMM NMuam, Aaxe HacnegHukam
(ncknodeHne cocTtaBnseT NpaBo Ha 06HapogoBaHWE npousBedeHus). B To ke BpemMs UMyLLeCTBEHHbIE
npaBa Ha MCNONb30BaHNE MPON3BEAEHMSA MOTYT ObITb NepeaaHsl APYrMM (OU3NYECKM UMW KOPUONHECKUM
nuuam, HarnpvmMep, No aBTOPCKOMY JOroBopy.

Hapsagy ¢ aeTtopckumu ct. 42 3akoHa PP "O cpepcrtBax maccoBon WHdopmaumn" HasbiBaeT
nsgartenbckMe npaBa Ha npoumsBedeHus. [logoOHov MpaBOBOM  KaTeropum HU  OEWCTBYOLLEE
3aKOHO4ATENbCTBO, HW paHee MPUMEHSIEMbIN 3aKOH, Perynupylolne OTHOLLIEHUSA MO WCMOSb30BaHMI0
OOBbEKTOB WHTENMEKTyanbHoM cobCTBEHHOCTW, He cogepXaT. MagatensctBam MOryT npuHagnexartb u
yaile BCero npuHagnexar UCKMIoYMTENbHbIE MMYLLECTBEHHbIE NMpaBa Ha MCMOSb30BaHUE NPOU3BELEHUN,
KOTOpble NpuobpeTarTcst MMM MO aBTOPCKMM AOroBopam C aBTopaMu UIv UHbIMU NpaBoobnagatensamu.

[Mpn aToM peyb mAeT He O MNpaBe u3gaTensd Ha COBOKYMHOCTb OTAENbHbIX MPOU3BEAEHWMN,
BKJTHOUYEHHBIX B NMepMoauydeckoe M3gaHve, a Ha camo Takoe vM3fgaHue B Lenom. B cBdA3u ¢ 3aTMm aBTophI
NpOu3BEeaEHNI, BKITHOYEHHBIX B TaKMe U34aHus, COXPaHSIOT MCKIIOYMTENbHbIE MPaBa Ha MCMOMb30BaHUe
CBOWX NPOU3BELEHUI HE3aBUCUMO OT U3AaHUSA B LIENOM.

B cootBeTcTBMM C . 7 cT. 1260 'K P® nckntoumTenbHble NpaBa Ha UCMOSIb30BaHUE SHUMKIONeann,
SHUMKIONegnyeckux crioBapen, Nepuognyecknx 1 npogorKatLLmnxcs COOpHMKOB HayYHbIX TPYOOB, raser,
XXYPHaroB M Opyrnx nNepuoamnyecknx W3gaHun, BKIOYasd NpaBO yKasblBaTb CBOE HauMMeHOBaHue nunbo
TpeboBaTb TaKOro ykasaHwsi npu MnobOM WCMONb30BaHMU TaKMX W3ZaHUW, NpuHagnexaT wusgartento.
MMeHHO B CBA3M C 9TUM JaHHbIE NMpaBa u 6binv YCNOBHO Ha3BaHbl N34aTeNbCKUMM.

BmecTe ¢ TeMm npupoaa nsgartenbCKkMx npaB He COBCEM SICHA B POCCUMMCKOM 3akoHogaTenbcTee. B
nyHkte 7 cT1. 1260 K P® ckasaHo, 4TO aBTOpbl UNK MHble obnagaternv WUCKIMHYUTENbHbLIX MpaB Ha
Npon3BeaEeHNs], BKIIOYEHHbIE B Takne M3gaHus, COXpaHAaT 3T npaBa He3aBMCMMO OT MpaBa magartens
NN Opyrux nvy Ha MCMoNb30BaHWE TakuUX W34aHUA B LIENIOM, 3a WCKIYEHMEM CrlyvyaeB, Korga aTu
UCKMoYUTENbHBIE NpaBa Obv NepegaHbl U3gaTento Unn Apyrum nuuam nubo nepeLunu K usgartento unm
OPYr'MM nuuam Mo WMHbIM OCHOBaHWSIM, MNPegyCMOTPEHHbIM 3aKOHOM. B To e Bpemsa wusgaHue
npegctaenseTr cobow pesynbTaT nogbopa M COCTaBNEHWMS PasfMYHbIX MPOVM3BEAEHUA B €OUHbIN
neyaTHbI NPOAYKT, YTO TpebyeT onpefeneHHbiX TBOpYEeCcKMX ycunuin. MNockonbKy B kayecTBe 0O6bEKTOB
aBTOPCKOro npaBa (Npov3BedeHMn) MOryT paccMaTpuBaTbCsi HE TONMbKO TEKCTbl COOOLWEHWA U
mMaTtepuanos, BOWeAWNX B M3OaHWe, HO W pe3ynbTaTbl TBOPYECKOro Tpyda MO ero OgOpMIEHMUIO
(paspaboTka gusariHa oBnOXKW, CO3gaHue OpUrMHanbHbIX WPUAETOB, NOrOTUMNOB M T.4.), TO pesynbTart
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nogbopa W pacnorfioXeHus MaTepuanoB Takke sBNsieTca O0OBLEKTOM  aBTOPCKOro  npaBa
(cocTaBUTENBCTBOM), JMYHbIE HEUMYLLECTBEHHbIE MNpaBa W MMYLLECTBEHHbIE MpaBa B OTHOLUEHWM
KOTOPOro MpuHaanexart COCTaBUTENIO - PU3NYECKOMY LY.

Takum obpas3om, ms3gatenbckue npaea He OyayT ABNSATLCA M3OATENbCKUMW, €CIM OHU He Obinu
nony4veHbl JaHHbIM U34aTENbCTBOM Yy aBTOPOB B MOpsSAKe, NPEAYCMOTPEHHOM 3aKoHO4ATenbCTBOM 00
WHTENMNeKTyanbHOW COBCTBEHHOCTU. [Mpn 3TOM NMYHbIE HEMMYLLLECTBEHHBIE ABTOPCKME MpaBa Ha camMo
COCTaBWTENBLCTBO B JII0OOM Criyyae OCTatoTCs Y ero aBTOpoOB.

B pabote pegakuun CMU ocoboe 3Ha4eHne NMET Tak HasbiBaeMble CryXebHble Npon3BeaeHust -
Npou3BefeHNsi, CO3[aHHble XypHanucTamm B MOPSiAKE BbIMOMTHEHUSA CAYXXeOHbIX 00A3aHHOCTEN WK
cnyxebHoro 3agaHus. O6s3aTenbHbIM YCNOBUEM MPU3HAHUSA MPOU3BEAEHNS CyXeOHbIM SABMseTcs
Hanuyne mMexagy aBTopoM U APYIUM JIMLOM TPYyOOBbIX OTHOLUEHMI, NOANaAaoLWmMX NO4 HOPMbI TPYAOBOro
npaea.

Mo obuemy npaBuny NMYHbIE HEMMYLLIECTBEHHBIE aBTOPCKME NpaBa Ha CrykebHble Npon3BeaeHus
npuvHagnexar uMx asTopam. YUTO KacaeTcs WCKMIOYUTENbHBIX MPaB Ha WCMOMNb30BaHUE CnyxebHoro
npousBefeHnsi, TO OHW MpuHaanexaT nuuy, C KOTOPbIM >XYpPHANuCT COCTOUT B TPYLAOBbIX OTHOLUEHMSX
(paboTogatento), ecnv B AOroBOpe MeXAy HUMU HE NPeagyCMOTPEHO MHOE.

PabotogaTtene Bnpase npu NOOOM MCNONB30BaHUN CIYXEOHOrO NMPOU3BEAEHNS YKa3biBaTb CBOE
HavMeHoBaHWe NMbo TpeboBaTb TAKOro yKa3aHus.

Kpowme Toro, ct. 1287 'K P® npegycmaTpmBaeT ocobble YCNOBUSA N3GaTENbCKOro FIMLEH3MOHHOIO
gorosopa. Tak, Mo JOroBopy O MpegoCTaBleHun NpaBa MCNoSb30BaHUSA MPOU3BEAEHMS, 3AKITHOUEHHOMY
aBTOPOM MIM MHbIM MNpaBoobragartenem ¢ usgartenem, T.e. C JIMLUOM, Ha KOTOpPOE B COOTBETCTBUM C
JOroBOpOM BO3naraetcsi 0083aHHOCTb M3gaTh NpounsBedeHne (M3gaTenbCKUi JIMLEH3UOHHBIA 40roBOp),
nuueHanat 006s3aH HavaTb WCMONb30BaHME MNPOU3BEOEHUs] HE MO34HEE CpOKa, YCTaHOBIEHHOro B
poroeope. [Npyn HeucrnonHeHun 3TOWM 00S3aHHOCTM NUUEH3Map BripaBe OTKasaTbCA OT goroBopa 6e3
BO3MELLIEHUS NMNLIEH3NATY NMPUYUHEHHBIX TAaKMM OTKa30M YObITKOB.

Ecnv B [oroBope OTCYyTCTBYET YyKa3aHMe Ha KOHKPETHbIA CPOK Hadara WCnonb30BaHus
Npon3BeAEHNs, Takoe WCMOJfb30BaHME [OOIMKHO ObiTb Ha4yaTo B CPOK, OObIMHbIA AONs OaHHOro Buaa
npoussefeHnin 1 cnocoba mMx MCnonb3oBaHWs. Takon JOrOBOP MOXET ObITb pacTOPrHyT NMLEH3MAapOM Mo
0obLWNM OCHOBaHUSAM M B Nopsiake, KoTopble npeaycMoTpeHbl cT. 450 K P®. B atom cnyyae nuueHsunap
BrnpaBe TpeboBaTb BbiNnaThl €My BO3HarpaXgeHus, NpeayCMOTPEHHOIO M30aTenbCKUM FULEH3VOHHBIM
[OroBOpPOM, B MOJTHOM pa3mepe.

3a HapyweHuMe aBTOPCKUMX MNpaB  HAcTynaeT  rpaXOgaHCKo-MpaBoOBasi, YrorioBHas U
aAMUHUCTpaATMBHAs OTBETCTBEHHOCTb B COOTBETCTBUM C 3aKoHoaaTenbCcTBoM Poccuiickon ®egepaunn. B
YaCTHOCTU, Takasi OTBETCTBEHHOCTb NpeaycmoTpeHa cT. 146 YK PO, c1. 7.12 KoAll PO.

Cratbsa 1301 TK P® yctaHaBnuBaeT OTBETCTBEHHOCTb 3a HapyLUEHME MCKIIOYMTENBHOMO NpaBa Ha
npoussegeHne. Tak, COracHoO Ha3BaHHOW CTaTbe aBTOpP WM WHOW MpaBoobnagartens, Hapsgy C
MCMOMb30BaHWEM APYIMX MPUMEHMMbIX CNOCOBOB 3alMTbl U MEp OTBETCTBEHHOCTW, YCTAHOBIIEHHbIX
rpaxgaHCKMM 3aKkoHOOaTenbCTBOM, BrpaBe TpeboBaTb MO CBOEMY BbIOOpPY OT HapyLIUTENs BMECTO
BO3MeLLeHUS yObITKOB BbIMMAaTbl KOMIEHCALUN:

1) B paamepe o1 10 TbiC. 4O 5 MIH. py6., onpegensemMom No YyCMOTPEHMWIO Cyaa;

2) B ABYKpaTHOM pasMepe CTOMMOCTU 3K3EeMMISAPOB NPOM3BEAEHUS UNKN B ABYKPAaTHOM pasmepe
CTOMMOCTW MnpaBa WCMONb30BaHNS MNPOM3BEAEHUS, OMNPEedensaAeMon UCXOAA W3 LEeHbl, KoTopas npu
CpaBHUMbIX 06CTOATENLCTBAX 0ObLIMHO B3MMAETCS 3a NPaBOMEPHOE UCMOSb30BaHNE NMPON3BEAEHMS.

Kpome Toro, ct. 25 3akoHa P® "O cpenctBax maccoBow uHdopmaumn" 3akpennser, 4To B cnyvae
HapylweHus pefakuven, wusgatenem WM pacnpoCcTpaHUTENeM  UMYLLECTBEHHbIX NNOO  NMYHbIX
HEVMMYLLECTBEHHbBIX MpaB aBTOPOB U B MHbIX Cly4asix, NPeAyCMOTPEHHbIX 3aKOHOM, pacrnpocTpaHeHue
npogykumn CMW moxeT BbITb NpekpaLLeHo No peLleHnio cyaa.

3k3eMnnsapbl NPOM3BeOEeHUIN, M3rOTOBIIEHME WNM pacnpocTpaHeHMe KOTOpbIX Bre4yeT 3a cobon
HapylweHne aBTOPCKUX npaB, nNpusHalTCa  KoHTpadakTHelMW.  KoHTpadhakTHble — ak3emnnspbl
npoussedeHnin noanexar KoHduckaumm B cygebHOM mopsiake B COOTBETCTBUM C 3aKOHOA4ATENbCTBOM
Poccuiickon Pepepauun. KoHdurckoBaHHbIe KOHTpadhakTHbIE 3K3EMMIISipbl MPOM3BEAEHUA noanexar
YHUYTOXEHMIO, 32 UCKITFOYEHNEM CIy4YaeB 1x nepedayun obrnagaTento aBTOPCKMX NpaB Mo ero npocbkbe.

Tawkke cnegyetr otmMeTutb, 4to 3akoH P® "O cpegctBax maccoBon  MHopmauun”
npegycMaTpvBaeT, 4YTO Xapaktep W YCMNOBUSA WCMOMb30BaHMSA MNPeqoCTaBMAsSieMOro  pefakumm
npon3BegeHnss MoryT ObiTb 0COBO OroBOpeHbl aBTOPOM NMBO MHbIM NpaBoobnagartenem, 4To MOXeT
ObITb coenaHo NyTeM 3akrnioyeHnst JOroBopa aBTOPCKOro 3akasa (paHee aBTOPCKOro 4Orosopa).

Ucxoga m3 cmbicna cT. 1288 TK P®, cTOpoHbl B [OrOBOPHOM MOpsiAKe MOMyT YCTaHOBUTb
cogepxaHne CBOMX MpaB U 00S3aHHOCTEN, B YaCTHOCTM CPOK CO34aHWUS MPOM3BEAEHUS, BO3ME3AHbIN
nnbo 6e3Bo3MeE3OHbIN XapakTep Takon paboTbl, BO3MOXHOCTb Nepeaayvn UCKMIOYMUTENbHbBIX NpaB BMECTe
Cc camum npousBegeHunem un gp. Crnegyer nMmeTb B BuAOy, YTO €CNU KOHKPETHbIE YCMOBWUS He OyayT
OroBOPEHbI aBTOPOM IMbO MHLIM NpaBoobnagartenieM B JOrOBOpPe aBTOPCKOro 3akasa C pedakumen, To
OyoyT gencrtBoBaTb MpaBuna, NpedycMOTPeHHble 3akoHoM. Llenecoobpas3Ho oroBopuTb B [OroBope
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BO3MOXHOCTb MNepefayn pefakumen MonyveHHbIX npas Apyrum nuvuam. bes Takon orosopku npasa,
nepefaHHbIe MO TAKOMY JOrOBOPY, HU MOMHOCTBIO, HWU YAaCTUYHO HE MOTYT NepeaaBaTbCs APYTMM fnLaM.

CyLLeCcTBEHHBIM MOMEHTOM MPWU UCMOfMb30BaHWM MPOU3BeAeHus Ans obenx CTOPOH SBNSieTCs
ycnosuve 0 Bo3HarpaxgeHun. OHo MoXeT BbITb onpegeneHo pasnnyHeiMy cnocobamu:

1) B BUAe NpoLeHTa OT Joxoda 3a COOTBETCTBYHOLLMIA CNOcOb MCNONb30BaHMS NPOU3BeAEHNS;

2) B B1Ae 3aMKCUPOBAHHONM B JOTOBOPE CYMMbI;

3) MHbIM O0Opa3som.

Kpome TOro, pepakumen Moryt ObiTb yTBEpXOEHbl (DUKCUPOBaHHbIE CTaBKW BO3HarpaxaeHumn
ncxops, Hanpumep, u3 eanHuLbl obbema nponssegeHusi. B nobom cnydae Bo usbexaHne KOHIMKTHbIX
cuTyaumi LenecoobpasHO 3apaHee [OBecTU ycnoBus o6 onnate OO CBeOeHWst aBTopa WM UHOro
npaBoobnagatens.

Mo obiemMy npaBuny JOroBOp aBTOPCKOrO 3aka3sa 3akriodaeTcs B nMcbMeHHon dopme. OgHako B
OTHOLUEHMN CPEACTB MacCoBOM WHGOPMaUMM 3aKOHOM MNPEedYyCMOTPEHO MCKITHOYEHUE, COrfacHo
KOTOPOMY JIMLLEH3UNOHHbIA 0roBOp 06 MCNONb30BaHWM NPOU3BEAEHUS B NEPUOANYECKON NevyaTn MOXeT
ObITb 3akno4eH B ycTHoM doopme (n. 2 cT. 1286 MK P®).

B cootBetctBMM Cc N. 2 cT. 158 K PP caoenka B yCTHON (hOpPME CHMTAETCH COBEPLUEHHON N B TOM
cny4ae, Korga us noBefeHust nmua SBCTBYET €ro BoJIS COBEPLUUTL CAENKY. [1pyMepom Takoro noBegeHus
MOXeT ObITb COCTaBfeHMe COMpPOBOAMTENBHOIO MNMCbMA, MpuUaraeMoro aBTOPOM K MPOU3BEAEHMIO,
HanpaBnsiemMomy B pegakumio s onyonvkoBaHus.

Cratbsa 42 3akoHa P® "O cpegctBax mMaccoBon MHopmMauun" ycTaHaBnmMBaeT OCOObI NPaBOBOM
pPeXMM 4N NMceM, NpuxogsLmx B pegakumio. B yacTHOCTH, 3akoHo4aTeNb yCTaHaBNUBAET, YTO NMUCBMO,
afjpecoBaHHOE B pefakuuio, MOXeT ObiTb WUCMOMb30BaHO B COODLLUEHUSAX M MaTepuanax LaHHOro
cpenctBa MaccoBOW MHGOpMauuW, ecriv Npu 3TOM HE WUCKaXKAeTCsl CMbIC NMUCbMa U HE HapyLluakTcs
nonoXeHns HazeaHHoro 3akoHa P®.

Mcxoas ns cmbicna gaHHoM cTaTbu He TPeOyeTCst HM 3aKIToyYeHMs aBTOPCKOro 4OroBopa ¢ asTopoM
nMcbMa, HU BbIMMaTbl COOTBETCTBYHOLLErO BO3HArpaxaeHus. BoaMoXxHO, 3TO CBA3aHO C TeM, YTO NMcbMa
B NogobHOM cryyae paccmMaTpuBalOTCA HE B KA4ECTBE aBTOPCKMX MPOU3BEAEHMWI, @ CKOpee B KayecTBe
MHpOPMaLMOHHBIX COOOLLEHN.

Bmecte ¢ Tem 3akoHogaTtenb 3allvuiaeT MpaBa aBTOPOB nucem. Hanmpumep, OH 3akpennset
YCIOBME MCMOSNb30BaHUSA NUCEM pefaKLMEN - HENCKAXKEHNE CMbICIa NUCbMa U COOMIOAEHNE NOMNOXEHNI
3akoHa P® "O cpeacTtBax maccoBon nHdopmaumm”.

3aKkoH UcxoauT 13 TOoro, YTo, Hanpaendsi MMCbMO B PELAKLIMI0, aBTOP yXKe 3apaHee COorfnaceH Ha ero
nybnukauuto. B cBs3n ¢ aTMm He TpebyeTcsa cornacusi aBTopa HY Ha peakTMpoBaHWE TekcTa NMcbMa, HU
Ha ero nybnukaumo. lNMpu 3TOM pepakTopckas MpaBka He [OSPKHA WUCKaKaTb W3HAyanbHbIA CMbICH
nMcbma. Kpome Toro, ecnum B NnCbME HE COAEPXKMUTCHA NPOCLOLI O COXPAHEHUN aHOHMMHOCTW aBTopa Nnbo
ony6MKOBaHMM MMCbMa B HEM3MEHHOM BUAE, TO pedakunsi MOXeT Mo CBOEMY YCMOTPEHUIO Pa3MECTUTb
ncemMo B CMW B NONHOM Miiv COKpaLLLeHHOM BUAE, C yKasaHneM aBTopa nnm 6e3 Takoro ykasaHus.

Mpu sTom cregyeT umeTb B BuAy, 4to cornacHo cT. 152 TK P® u n. 4 MNMoctaHoBnenus NneHyma
BepxosHoro Cyna P® ot 24 despand 2005 r. N 3 "O cynebHomn npakTvke no gernam o 3alimre YecTu u
OOCTOMHCTBA rPpaXdaH, a Takke AEefoBOW penyTauuu rpaxagaH 1 puanyeckux nuy" oTBeTyMkamu no
nckam o6 OMpOBEPXKEHUW CBEAEHWUN, MOpoYaLMX YeCTb U LOCTOMHCTBO WNU AEMOBYH penyTauumio,
ABNATCA NULLIA, PacnpoCTpPaHMBLLME 3TV CBEAEHNS.

BepxoeHbin Cyn P® ykasbiBaeT, 4to B cootBeTcTBMM € M. N. 1 n 7 c1. 152 TK P® rpaxgaHuH
BrnpaBe TpeboBaTb MO Cydy OMNPOBEPXKEHMS MOpoYallMx €ero 4YecTb, AOCTOMHCTBO WNWU OEMNOBYHO
penyTaunilo CBeAeHUn, a lpyandeckoe nuuo - CBeAEeHUKW, nopoyaluux ero genosyto penytauuto. NMpu
3TOM 3aKOHOM He MpefyCcMOTPeHO obsizaTenbHOE NpeaBapuTenbHoe obpalleHne ¢ Takum TpeboBaHnem
K OTBETYMKY, B TOM 4MCIie M B Crnyyae, Korga WCK MpeabsiBlieH K pefakumm cpeactBa MacCoOBON
NHdOpMaLMK, B KOTOPOM Bbiniv pacnpocTpaHeHbl yKa3aHHbIE Bbille cBefeHus. Bmecte ¢ Tem rpaxgaHuvH
BrpaBe obpatutbcsa ¢ TpeboBaHneM 06 OMPOBEPXKEHUM TaKMX CBEOEHWUA HEMOCPEOCTBEHHO K pedakumm
COOTBETCTBYIOLLENO CPeAcTBa MaccoBOW MHAOPMaUMW, a OTKa3 B OMPOBEPXEHMU OO HapylleHue
YCTaHOBMEHHOrO 3aKOHOM MOpsiAKa OMPOBEPXKEHUS MOryT ObiTb OOxanoBaHbl B cyd (CT. cT. 43 n 45
3akoHa P® "O cpeacrsax maccoBor nHdopmaumm™).

paxgaHnH, B OTHOLIEHWM KOTOPOro B CPEACTBax MaccoBOW MWHopmMauun onybnukoBaHbl
CBeeHVs, yLLeMISoLWMe ero npasa Unmn oxpaHsemble 3aKOHOM MHTEPECHI, a Takke lopugndeckoe nmuo,
ecnv onyo6riMKoBaHHbIE CBEAEHMS NMopoYvaT ero AenoByl0 penyTauuilo, MMeT NpaBo Ha onybnukoBaHue
CBOEro OTBETa B TEX e cpeAcTBax MaccoBon nHdopmaumu (n. n. 3, 7 c1. 152 K PO, c1. 46 3akoHa PO
"O cpegcTBax MmaccoBow MHpopmauun™).

Kpome Toro, n. 5 HaseaHHoro [loctaHoBneHnus BepxosHoro Cyga P® yTtouHser, 4to ecnu
ocnapvBaemMmble cBefeHus Oblnn  pacnpocTpaHeHbl B CpPeACcTBax MaccoBOoW uHGopmaumu, TO
Hagnexawummn oTBeTYMKaMM SBMASIOTCA aBTOP U pedakuus COOTBETCTBYHOLLErO CpeactBa MacCOBOM
nHpopmauun. Ecnim aTM cBegeHusa Obinm pacrnpocTpaHeHbl B CPeAcTBE MacCoBOW umHopMaumm ¢
yKa3aHMeMm nuua, SBASIOWErocsa WX WCTOMHMKOM, TO 3TO JMUO Takke SBNSETCA Hagnexalimm
oTtBeTYmKoM. [Npn onyBrnmMkoBaHWM U MHOM PacripOCTPaHEHUN HE COOTBETCTBYHOLLMX OENCTBUTENBHOCTHU
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nopovawnx ceegeHun 6e3 0603HaYeHWss MMeHW aBTopa (Hanpumep, B PeOaKUMOHHOW CTaTbe)
Hagnexawum OTBETYMKOM MO [eny SABMASeTCA pefakums COOTBETCTBYIOLLEro CpeacTBa MacCOBON
nHdopMaumm, T.e. opraHmsauus, pusmyeckoe NULO Unu rpynna puandecknx vy, OocyLlecTBhsoWmne
NPOU3BOACTBO M BbIMYCK JAHHOIO CPeACTBA MAacCcoBOW MHAdopmMaLmm (4. 9 cT. 2 3akoHa PP "O cpepcreax
maccoBor MHopmauun"). B cnyyae ecnn pegakums cpeactsa MacCoBOM MHOpPMaLMK He sBNSAeTCA
IOPUANYECKMM NIMLOM, K y4acTUIO B [ere B Ka4yecTBe OTBETYMKA MOXET ObiTb MPUBIEYEH ydpeauTenb
[JaHHOro cpeacTea MaccoBov MHGOpMaLmK.

Mpn atom, ecnu ucTey npeabsABnseT TpeboBaHWs K OOHOMY W3 Hagnexawmx OTBETYMKOB,
KOTOpPbIMU COBMECTHO ObINM pacnpoCTpaHeHbl He COOTBETCTBYHOLUME OENCTBMTENBHOCTU Mopoyalime
CBedeHusl, Cya BnpaBe MNpuBIEYb K y4acTMI0 B [erne COOTBeTYMKa Mub MpU  HEBO3MOXHOCTU
paccmoTpeHus gena 6e3 ero ydactusa (cT. 40 [TIK PO).

Mockonbky 3akoHogaTtenb TpebyeT, YToObl NPY UCMOSb30BaHMUN NMUCEM HE HAPYLLANUCh MNOJTOXKEHUS
3akoHa PP "O cpegctBax maccoBomn MHdopmaumun”, To Hago y4ecTb, YTO peyb B JaHHOM criydae nget o
HegonyCcTMMOCTU 3roynoTpebneHnss ceobogon maccoBol MHpopmauum (cT. 4 3akoHa PO "O cpegcrBax
mMaccoBon MHcopmauun"), npaBamy KypHanucta (cT. 51), cobnogeHnn KoHMOEHUManbHOCTM
nHgopmaumm (cT. 41).

Ecnv B nMcbMe B pedakumio cogepkaTtcs yCrioBus O HepasrialleHUn YKa3aHHbIX B HEM CBeOEHUN
nubo 0 coxpaHeHun B TaliHe aBTOpa OaHHOro nNucbMa, TO pedakunsl He BrpaBe 0e3 cobnoageHnsa Takux
YCITOBWI MCMOMb30BaThb NMMCbMO B cO0bLLEeHUsAX n MaTepuanax CMU.

Yactb 2 cT. 42 3akoHa P® "O cpencrtBax maccoBon MHdopmauuu" npeaycmatpuBaeT, uyTo
pedakumsi He obs3aHa oOTBevYaTb Ha MNUCbMa rpaXgaH M nepecbinaTb 3TWM NMUCbMAa TEM OpraHam,
OopraHMsaumsM 1 JOSHKHOCTHBIM NMUAM, B Ubl0 KOMMETEHLNIO BXOOUT UX PACCMOTPEHME.

OT10 0bycrnoBneHo TeM, 4YTo NogobHbIe AeNCTBUS He BXOAST B cchepy 3agad pegakumm. OCHOBHOWM
3agaden pegakumm cormacHo cr. 2 3akoHa PO "O cpeactBax MaccoBoW MHGopMauun" sBnsieTcs
npou3esoacTeo 1 Bbinyck CMW kak hopMbl MEpUoOANYECKOro pacnpoCcTpaHeHUss MaccoBOW MHGOPMaLIMK.
lMicbma rpaxaaH B GONbLUMHCTBE CIyYaeB HOCAT MHAMBMAYarbHbIA, NMUYHBIN XapakTep, KpoMme Toro, Ans
nUx Hagnexawen obpaboTkm pefakuuen TpebylTcsa BecbMa 3HAYMTENbHbIE OpraHWM3auMOHHbIE U
dmHaHcoBble 3aTpaThl.

HenictBytowmi B HacToswee Bpemsa degepanbHbivi 3akoH oT 2 Mas 2006 r. N 59-d3 "O nopsgke
paccmoTpeHust obpalleHnn rpaxagaH Poccunckon degepaummn” npegycmaTpuBaeT, YTO rpaXaaHe nMeroT
npaBo obpallaTbCA NUYHO, a TaKkkKe HanpaBnATb WHAMBUAYAlbHbIE WU KOJIEKTUBHblE OOpalleHus B
rocy4apCTBEHHbIE OpraHbl, OpraHbl MECTHOMO CaMOYMPaBfIEHUA U AOIMKHOCTHbIM fuuaM. VX nncbma,
HanpaBIieHHble B COOTBETCTBYHOLLUME OpraHbl, OyOyT pacCMOTpeHbl, U Ha HWX OyaeT gaH oTBeT B
npenycMOTPEHHbIE 3aKOHOM CPOKU M B YCTaHOBMEHHOM dhopme. Pegakumm xxe He 0693aHbl OCYLLECTBATD
noao0OHble OeNCTBUS.

3akoH PP "O cpeacrtBax MmaccoBon nHdopmaumm" npoBo3rnawlaeT u oxpaHseT cBobogy MaccoBOn
nHdopMauun. Tak, ero 4. 3 cT. 42 3akpennseT NoNoXKeHne, B COOTBETCTBMM C KOTOPbLIM HUKTO HE BrpaBe
005A3aTb pepakumio onybriMkoBaTb OTKITIOHEHHOE €K NMPOM3BEAEHUE, MUCbMO, OpYroe coobLlieHve unm
matepuarn, ecrnv WHOe He NpegyCMOTPeHO 3akoHoM. Kpome Toro, cormacHo ct. 3 3akoHa P® "O
cpefcTBax MaccoBou MHdopmauuun" He OONyCKaeTCa HanoXeHue 3anpeTta Ha pacnpocTpaHeHue Kakux-
nunbo coobLLeHnn nnm matepranos (LeH3ypa MaccoBon UHopMaumm).

B cratbe 19 3akoHa P® "O cpegctBax maccoBown wmHdopmauumn" 3akoHogaTenb YCTaHOBUI
NpaBuiIo O TOM, YTO pedakumsi OCYLLEeCTBMSET CBOK OEATENbHOCTb Ha OCHOBE MpodheccuoHanbsHoON
CaMOCTOSATENbHOCTW, YTO OAET el NpaBo MO CBOEMY YCMOTPEHWUIO OTKIOHMTb Jtoboe coobuieHve vnm
maTtepuarn, Kpome ~ Criy4yaeB, korga o00A3aHHOCTb OnybnukoBaTb  OMNpedenieHHbIn  MaTepuan
npegycMoTpeHa 3aKoHOM.

Hanpumep, ct. 18 3akoHa P® "O cpegctBax maccoBow MHopmMauun" ycTaHaBnvBaeT, 4TO
yypeauTenb BnpaBe 00sa3aTb pefakuMio NoMecTUTb BecnnaTHO M B yKasaHHbIA CPOK CoobLieHne wnnm
mMaTepuan oT ero UMeHU (3asdBreHne yuypeanTens).

Cratbsa 35 3akoHa P® "O cpencrtBax MaccoBov MHdopmauuun" onpenensieT Tak HasblBaemble
obsA3aTtenbHble coobwenus. Tak, pegakummn CMU, yupeantenamm (coyupeantensiMmm) KOTOpbIX SBNSKOTCA
rocyfapCTBeHHble OpraHbl, 00s3aHbl MybnvkoBaTe NO TPeBGOBaHMIO 3TUX OPraHoB KX oduumnarnbHble
COO0LLEHMS, @ paBHO MWHble MaTepuwanbl, nybnukaums koTopbix B gaHHbix CMW npegycmoTtpeHa
3akoHoparenbcTBoM Poccuinckon denepaumn.

Kpome Toro, rocygapcrBeHHble CMW o06s3aHbl nybnvkoBatb cooblieHns un  martepuansl
denepanbHbIX OpraHoB rOCy4apCTBEHHOW BMacTM WM OPraHoB rOCYyAapCTBEHHOW BRactu cybbekToB
Poccuiickon ®enepaummn B nopsgke, yctaHoneHHom denepanbHbiM 3akoHOM OT 13 aHBapst 1995 . N 7-
®3 "O nopsigke OCBELLEHWUs OesTEeNbHOCTU OpPraHoB rOCYyAapCTBEHHOW BnacTu B rOCyOapCTBEHHbIX
cpencrBax MaccoBoun nHgopmauumn®,
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§ 4. NHTepBblo kKak 06BEKT aBTOPCKOro rnpaea

CornacHo n. 3 ct. 1259 K P® gonyckaeTcsi CyllecTBOBaHWE Npou3BeneHnii B ycTHoW dopme (B
BMAE NyGNIMYHOTO NPOM3HECEHMS, MYONMYHOro NCMOHEHMS 1 B MHOW NOLOGHOM dhopme).

B cBA3M C 3TUM yCTHblE BLICTYMMEHMS, B TOM 4Mcnie B (hOpMe OTBETOB Ha 3aMWCKU U YCTHbIE
BOMPOCHI M3 3arna, OTHOCAT K obbekTtam aBTopckoro npasa. OgHako cnegyeT y4uTbiBaTb, YTO Takue
oTBeTHl He OyayT oObekTamu aBTOPCKOrO MpaBa B TOM Cryvyae, eciv cogepXaTr Iulb COoobLieHus,
"MMetoLLne XapakTep nNpocTon npecc-mHgopmauumn”. [laHHoe npaBuno 3akpensneHo B M. 8 cT. 2 bepHckomn
KOHBEHLMM NO OXPaHEe NUTepaTypHbIX U XYLOXECTBEHHbLIX MPOVU3BEAEHWNA.

Kpowme Toro, n. 6 ct. 1259 K P® ycTtaHaBnuBaeT, 4To kK 06 beKTaM aBTOPCKOro npaBa He OTHOCATCS
coobLLeHns 0 cobbITUsIX 1 bakTax, UMEIOLLINE UCKITIOYMTENBHO MHAOPMALIMOHHBIN XapakTep (coobLieHus
0 HOBOCTSX [HS, NporpaMmbl Tenenepenay, pacnmcaHue ABWKEHWS TPaHCNOPTHBIX CPEACTB U T.1.).

CnoxHo crnopuTb C TeMm, 4YTO NyOrv4YHble OTBETHI NMLA, 3aHWMAIOLLErocs TBOPYECKM TPyOoM,
ABMNATCA pe3ynbTaToM TBOPYECKOW OeATENbHOCTM. [1OCKONbKY OHM HOCAT OTMNeYaTokK JIMYHOCTU aBTopa,
X cregyer OTHEeCTM K NuTepaTypHbIM MNPOM3BEOEHVAM, BbIPAXEHHbIM B YCTHOM dopme. OHu
npencraensitoT cobor He NPOCTO OTBETHI HA BOMPOCHI - B HNX BbIPaXXEHO MHEHME BbICTYNarLLero nuua,
0obpaboTaHHOE ero TBOpYECKMM BOOOpaxeHuem. B gaHHOWM cuTyauum Hago 3amMeTwTb, YTO, C OO4HOW
CTOPOHbI, NYONMMYHOCTb, @ C OPYron - TBOPYECKUI CTaTyC OTBEYalOLEro 3acTaBnsioT ero Kaxabli pas
CTPEMUTLCS K OPUTMHANBHOCTU N ad)OPUCTUYHOCTUN OTBETOB.

Hanpumep, crnosa nucatensa B.LWW. OkyoxaBbl, 4TO "O KayecTBe ayauTopum MOXHO CyAWTb MO
KONMMYeCTBY 3anucok" MHOMMe BOCMPMHUMAOT Kak adopusm, T.e. nuTepaTypHOe MpousBedeHue,
cnepnoBaTesibHO, OHO AOIMKHO OXPaHATLCS aBTOPCKUM NpPaBOM B COOTBETCTBUM CO CT. 1267 K PO.

OpHako noka ycTHoe npousBegeHne He 3aMKCMPOBaHO Ha KakoM-nMbo MaTepuarnbHOM HocuTene,
€ro npakTuyeckas 3aljuta COCTaBMnsieT LOBOSIbHO CMOXHYI0 3apjady. Bmecte ¢ Tem BHE 3aBMCMMOCTM OT
BO3MOXHbIX MPaKTUYECKNX TPYLQHOCTEW [OKa3blBaHWs MpaBoOBasi OXpaHa YCTHbIX MPOU3BEAEHWN
rapaHTMpyeTcs [rOoCyAapCTBOM W 3aKpennsercd B 3akoHe. YKa3aHHoe o6CToATENbCTBO MOXHO
NOATBEPAUTb TEM, YTO, HAMpPUMEpP, UCKaKEHWE YCTHOIO MPOU3BEAEHMS NPU LUTMPOBAHUN MOXET CTaTb
npegMeTom obpaleHnss B Cyd O 3aliuTe JIMYHbIX HEeVMMYLLECTBEHHbIX MpaB aBTopa, €CNu Takoe
UCKa)KEHME HaHecno yuiepdb ero 4ectM M LOCTOMHCTBY. AHANOMMYHO MOXET MOCIYXWTb MOBOAOM K
obpalleHnio B Cyd M He CaHKLUMOHUPOBAHHOE aBTOPOM WIIM €ro NpaBOMpPEeEeMHUKOM onybrnnkoBaHune
NOAOOHbBIX YCTHBIX NMPOU3BEOEHNN.

YcTHble OTBeTbl MOryT ObiTb 3addUKCMPOBaHbl HA MarHUTHOW neHTe, Onarogaps 4emy OHM
CTa@HOBATCHA IMTepaTypHbIM MNPOU3BEOEHNEM, BbIPaXEHHBIM YXE& He B YCTHOM ¢opme, a B dopme
doHorpammbl. [pn 3TOM aBTOpPCKUE MpaBa Ha COOTBETCTBYIOLLME MPOU3BEAEHUS COXPAHAKTCA 3a WX
aBToOpoM. 3akoHogaTenb He JaeT Kakmx-nmbo OCHOBaHWW nmoraratb, YTO WU3roToBUTENb (POHOrPaMMbI
nprvobpeTaeT Te Unm MHbIe NpaBa Ha 3aMKCUPOBAHHOE NMPOU3BEAEHME.

Bmecte ¢ Tem ecnu B cratbe, KHUMre unmmM Ha (QOHOrpaMMe cofepXaTcs He TOJIbKO OTBETHI
OMNpalnBaEeMoro, Ho U TEKCTbl HEKOTOPbIX BOMPOCOB, TO AaHHbIN Cryyaw B OMNpPeOerieHHON CTEeneHu
MOXHO paccMmaTpuBaTtb Kak HEKUWA aHarmor MHTepBb. Mo Bonpocy 06 aBTOPCKOM MpaBe Ha UHTEPBbLIO B
IOPVANYECKON HayKe CIOXWUIOCh €OUHOE MHEHME, KOTOPOE MOXHO OXapakTepu3oBaTb CregyoLum
obpasoM: aBTOpPCKME MpaBa Ha WHTEPBbLIO MNpuHagnexar nuudy, OaBlLeMy WHTEPBbIO, W nuuy,
NMPOBOAMBLLEMY MHTEPBbBIO, KaK COaBTOpaM, €CNv MHOE He MPedyCMOTPEHO COrMalleHNEM MEXAY HUMM.
Mcnonb3oBaHve NHTEPBbLIO AOMYCKAeTCH NWLb C cCornacust nviua, AaBllero MHTepBblo. [JaHHasa npobrema
CTaHoBMNach NpPeamMeToM OUCKYCCUIN Ha pasfUYHbIX KOHepeHUnsax <35>,

<35> [lpo6rnemMbl MHTENnNeKTyanbHOM Ccob6cTBEHHOCTM B [pakgaHckom kogekce Poccuu:
Matepuansl MexayHapoaHOW Hay4YHO-TEOPEeTUYEeCKOM KoHdepeHunn. Tpyabl MO MHTENneKkTyansHou
cobctBeHHocTH. Tom |. M.: UMMM, 1999. C. 69.

Takum 00pasoM, MOXHO CKasaTb, YTO MNOA MPU3HAKM OXPaHAEMOro aBTOPCKUM MpPaBoOM
NMpoV3BEeAeHMs] MonagalT U UHTEPBbIO, HECMOTPS Ha TO YTO OHM MPSIMO HE YyKasaHbl B MepeyHe
OXpaHsieMbIX MPOU3BEOEHUI.

WHTepBbIO - 3TO OAUWH M3 XKaHPOB XypHanmMcTMku. OHO SIBNSETCs ocobbiM BMOOM MPOU3BEAEHWN,
CO3[aHHbIX B coaBTOpcTBE. ABTOPCKME MpaBa B TAKOM CUTyauuu NpuHagnexart kak nvudy, OaBemy
WHTEPBbIO, TaK U N1y, NPOBOAMBLUEMY €ro. VX paccMaTpuBaloT B Ka4eCcTBE COAaBTOPOB, €CIN JOFOBOPOM
mMexay 3TUMK NMuamm He NPeLyCMOTPEHO MHOE.

TBOpuyeckoe Hayano npucyTcTByeT B paboTe W KypHanucta, U WHTepBbloMpyemoro. Tak,
XYpPHanucT noadupaeT M opMynMpyeT BOMPOCH!, a OTBEYaloLWWiA onpedensieT cogepxaHue n dopmy
OTBETOB. B pesynbtate COBMECTHbIMM YCUIUAMK CO34aeTcsl OcoOblii BUA MPOM3BEOEHUS, KOTOPbIN
BKIMIOYaET [BEe JIOTMYECKM BbICTPOEHHbIE HepaspbiBHble 4acTu. OfHako, Kak OTMevariocb Bbllle,
MCMosb30BaHWE WHTEPBbIO B TOM MM WMHOM (POPME BO3MOXHO NUWb C corfacvs nuua, AaBLUero

WHTEPBbIO.
54
CkonuvpoBaHo 13 PaspaboTtka
http://y4ebHukn.nHcpopm2000.pdh ANEKTPOHHbIX BUBIMOTEK

https://npaBo.nHpopm2000.pd



HanucaHue Ha 3aka3 ctygeH4veckux pabot http://y4e6Hukn.nHpopm2000.pc

B TO e BpeMs, HECMOTpPS Ha KaXyLLylCs NpOCTOTY, BOMPOC OO aBTOPCTBE HA WHTEPBbLIO
npencTaBnsieT onpefesieHHY COXHOCTb M He npeanonaraeT O4HO3HAYHOro OTBETA. OTO CBSI3AHO C
TEeM, YTO XXypHanucT OenaeT CBOW TBOPYECKWN BKMNag, KOTOPbIA COCTOUT Mnpexae Bcero B nogbope,
nocnegoBaTenbHOCTM 1 (POPMYNMPOBKE BONPOCOB. B psife cnyyaes XXypHanucT He TOMbKO CrpallnBaeT,
HO M CaM KOHCTaTupyeT, KOMMEHTUPYET Te WU UHble (PakTbl, 3aaBasi TOH BCEMY MHTEPBbLIO B LENIOM U1
Hanpaenss ONpalMBAaEeMOro Ha pasBUTME OLHOW ONpederieHHOW MbICHM WnuM ee ocnapveaHue. Kpome
TOrO, YacTo B Kpyr 3ajay XypHanucra BXOAMT HeobOXoguMMOoCTb MpuaaHus oTBeTam cobecenHuka
Hagnexawlen nutepatypHor opmbl, OCBOBOXAEHME NX OT HEHYXKHOro Gannacra u UHoe, B CBSI3U C 9TUM
TBOpYECKOE y4acTue XXypHanucTa B CO34aHuM UHTEPBbLIO BeccrnopHo. B To e Bpemsa MHTEpBbLIONPYEMBIN
MOXET OrpaHMYMBaTbCA MWLWb NACCMBHBIMM OTBETAMM HA BOMPOCHI, KOTOPbIE CTaBUT EMY MHTEPBbLIOEP, U
He urpaTb B MHTEPBbID HEODOXOAMMOM akTMBHOW ponun. COOTBETCTBEHHO, €ro BKIag HE MOXET HOCUTb
TBOPYECKOTO XapakTepa, CrnedoBaTeribHO, He MOXET BbICTyNaTb OCHOBaHMEM AN MNPETEH3WA Ha
aBTOpcTBO. B gaHHOM crnyyae uHTepBbIOMPYEMLIN BripaBe TpeboBaTb TOMNBbKO 3alUWTLI €r0 OTBETOB OT
NCKaXKEHMS Npy ONyBIIMKOBaHUN.

MoMMMO 3TOro, OH MOXET paccuYUTbiBaTb Ha €OUHOBPEMEHHOE BO3HarpaxgaeHue 3a MHTEPBbIO,
ecnn 310 ObINo MpegyCMOTPEHO CornalleHMemM CTOPOH npefBapuTenbHo. B mHom cuTyaumun, korga
WHTEPBbLIOVPYEMbI BHEC TBOPYECKWM BKMag B CO34aHWE WHTEPBbLH, BbIPAXEHHbIVW, Hampumep, B
COBMECTHOWN C XypHamuctom paboTe Hag KOMMO3WLMEWN WHTEPBLIO, B OpPUrMHaNbHOM QOPMYSIMPOBKE
OTBETOB, MMEHTCA BCE OCHOBaHUSA [ONd MpU3HaHWs €ero COaBTOPOM [OAHHOIO NUTepaTypHOro
npousseneHns. B coOOTBETCTBMM CO CMOXMBLUENCH NPaKTMKOW NogobHOe COaBTOPCTBO, Kak MpaBwuiio,
odhopMAsieTc NOANMUCHIO XXyPHaNUCTa 1 BU30W MHTEPBLIOMPYEMOTO.

OpurnHanbHasa c¢opma, TwaTtenbHO MpoAyMaHHas KOMMO3UUMA W UHAMBUAYAIbHbIN  CTWUMb
WHTEPBbLIO - OCHOBHbIE YCIOBUS NPEAOCTaBNEHUSA OXpaHbl TAKUM NPOM3BEEHUSIM MO aBTOPCKOMY NpaB.y.

Teopuss M MpakTvMKa rpagaHCKoro npaBa He Tonbko Poccuu, HO M 3apybexHbix CTpaH Bce
bonbllee BHUMaHWE yaenswT npobremMaTvke aBTOPCKOro mpaea. B 4yacTHocTu, B 3akoHogaTenbCcTBe
YKpauHbl MpoOM30LWNN onpefesieHHble N3MEHEHUS B ykasaHHOW cdepe, KOTopble Obinu BbI3BaHbI, BO-
nepBblX, MPUHATMEM HOBOrO [paxgaHCKoro Kogekca YKpauHbl, a, BO-BTOPbIX, W3MEHEHUSIMU U
OOMONHEHNsIMU, BHECEHHBbIMU B 3aKkoH YKpauHbl "O6 aBTOPCKOM npaBe U CMeXHbIX npaBax”.

UTto kacaeTcsi NpaB aBTOPOB Ha MHTEPBbLIO, TO CT. 13 3akoHa YkpauHbl "O6 aBTOPCKOM MpaBe U
CMEXHbIX NMpaBax" Oblna gOonosfiHeHa Y. 3, CormacHoO KOTOpPOM COaBTOPCTBOM TakkKe MPU3HaEeTCsl MpaBo Ha
NHTEPBbLIO.

CoaBTOpamn B AaHHOM Crlydae BbICTyNakwT, C OAHOW CTOPOHbI, JIMLO, KOTOPOE OAEeT WMHTEPBbLIO
(oTBEYaeT Ha MOCTaBMEHHbIE BOMPOCHI), C APYron - AMuUo, KoTopoe 6epeT UHTEpPBLIO (FOTOBUT U 3adaeT
BOMPOCKI). AHANOrM4YHO C POCCUMCKUM 3aKOHOA4ATENbCTBOM 3aKPEMMsieTCA MNpaBwuio, MO KOTOPOMY
ony6vMKoBaHMe 3anucu MHTEPBbLIO AOMYCKAETCS NULLIb MO COrfnacuio Nimua, KOTopoe ano MHTEPBLIO.

Ha ocHOBaHWMM BbILLEN3MNOXEHHOIO MOXHO cOernaTh BbIBOA, YTO MHTEPBBIO - 3TO NpegHa3HaAYEHHbIN
ana onybnukoBaHusi B Mmedvatn, nepejadvn Mo pagvo, TEeNeBUMOEHUI pasroBOp >KypHanucrta ¢
NONUTUYECKUM, OOLLECTBEHHbIM, JIOOBIM ApYyrUM OesTenemM wWnm 4YernoBeKOM, WH(OPMUPOBAHHBLIM MO
BOMPOCaM, MOCTaBIIEHHBIM MHTEPBLIOEPOM (MOA AaHHOEe MOHATME NOANAgAaeT M Npecc-KoHgepeHuns).

Takum 00pa3oM, WHTEPBLIO MOXHO paccMaTpuBaTb M Kak BCTpedvy, B pesynbTaTe KOTOpoW
nMcartenb, pernopTep UIn KOMMEHTaTop nonydarT oT cobecedHvka Heobxooumyro emy MHGOPMaLMIo,
KOTOpas B mocregyloLem noctynaeT B nevaTb M JOBOAMTCHA A0 BceobLero cBegeHus.

Mognyukt 4 n. 1 cr. 1274 TK P® ycraHaBnuBaeT criydyam CBOGOAHOMO MCMOSb30BaHMS
npousBeneHns. B yactHocTu, gonyckaetcs 6e3 cornacusi aBTopa uUnu MHOro npaBoobnagatens u 6es
BbIMNaTthbl BO3HArpaXgeHus, Ho ¢ oba3aTenbHbIM YyKasaHMEM MMEHU aBTopa, NpPOu3BeOeHNe KOTOPOro
NCMOMb3yeTCs, U UCTOYHUKa 3auMCTBOBaHMS BOCMPOU3BEAEHNE B npecce, cooblieHne B ahup unm no
Kabernto nybrnnyHo NPOU3HECEHHBIX MONMUTMYECKUX peven, obpalleHnii, AOKTagoB U APYTMX aHanOrMYHbIX
npounssegeHun B obbeme, onpaBoaHHOM WHGOpMauMOHHOM uenbto. [py 3TOM 3a aBTOpaMy TaKuUX
Npon3BeaEeHN COXPaHAEeTCs NpaBo Ha ux onybnvkoBaHe B COOPHUKaX.

B pgaHHOM cuTyaumm npegmeToM  perynupoBaHus  BbICTynawoT MNyO6nmyHO MNpPOU3HECEHHbIe
nonutuyeckue peuun, obpalleHus, Ooknagbl M WMHble aHanormyHble npou3sBeneHus. [log kateropuio
aHanorMyHbIX MpPOM3BEAEHMI MNOAMA4aeT W WHTEPBbLIO MOMUTUYECKUX OesATernen, MpUBETCTBEHHbIE
obpalleHnst Kk koHpepeHumam, cbesgam m gp. CornacHo ct. 1274 TK P® oHn moryT ObiTb cBOGOOHO
BOCMNpOM3BEOEHbI B NMpecce, nepefaHbl B adup, coobLieHbl No kabernto, HO TONMbKO Mpu cobniogeHun
YyCNOBMS, 4YTO [JdaHHOe BocrpousBedeHne OydeT OCywecTBnATbCA B 00bemMe, onpaBOaHHOM
WMH(OPMaLMOHHOW Lenbto. Kak npaBumno, B Taknx Criy4Yasx WUCMONb3YKTCA OTAENbHblIE OTPbIBKU, HO He
CTOUT WCKITH0YaTb M BO3SMOXXHOCTb UCMOMb30BaHWs NPOU3BeAEHNS NOMHOCTbIO.

WHTepBblompyembivi Takke obriagaeT (kak coaBToOp) onpedenieHHbIM KPYyroM MpaB, 3aKpensieHHbIX
rpaXgaHCKMM  3akoHogaTenbCTBOM. HeT  HeobxogMmocTM  MOBTOPSATb  OCHOBHbIE — JIUYHBIE
HEVMYLLIECTBEHHbIE M UMYLLIECTBEHHbIE npaBa aBTopa (CT. cT. 1265 - 1270 K P®). OgHako cneayet
OrOBOPWTb HEKOTOpble MOMEHTbI, CBSI3aHHbIE C peanu3aumeln OTAenbHbIX npasBomounin. Hanpumep,
WHTEPBLIOVPYEMBIN MOXET MO CBOEMY XXENaHuK 3anpeTuTb nevatatb HEeKOTOpble €ero OTBEThbl WIK
KOHKPETHbIE BbICKa3blBaHUSA, MOXET BHECTM COOTBETCTBYHOLLLYIO KOPPEKTUPOBKY B Matepuan. Tak, Henb3s
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cunTaTh LieH3ypon TpeboBaHWe [OOSMKHOCTHOIO Nuua, SBMSLWErocs aBTOPOM CTaTbW UMW LaBLUEero
WHTEPBbLIO XXYPHAaIMCTY, O COrfacoBaHMn C HUM UTOrOBOrO TEKCTa MaTepuana.

Kpome Toro, TpeboBaHue 3akoHa O MOMy4YeHUW NpeaBapUTENbHOrO COrnacusa UHTEPBbLIOMPYEMOTO
Ha nyOnvKaumio MHTEPBbLIO HE NMYCTOM 3BYK.

B cnyyae HecobniogeHus OaHHOW HOpMbl NMLO BrnpaBe obpaTuTbCA B CyA 3a 3aLLUMTON CBOMX
HapyLUEHHbIX MpaB.

Mpunmep.

M3BecTHasa aktpuca MapneH Outpux npegbsiBuna UCK K rasete B CBSI3W C NyOnvKaumMen MHTEPBbIO
aKTpUChbl, B KOTOPOM OHa pacckasbiBana O CBOEM XM3HEHHOM MyTW. Ha camom gene aktpuca He gaeana
WHTEPBbLIO N HE paspeluana nyonvkaumio CBEAEHMIN O CBOEN XN3HWU. HeCMOTpSA Ha TO YTO coaepXallmecs
B nybnukaumm cBefeHusi COOTBETCTBOBANWN OENCTBUTENTbHOCTM M B OCHOBHOM ObIN YK€ W3BECTHbI
nyonuke, NapwpkCKMn cyg cyen nyonvkaumio Hego3BOSIEHHbIM BMELLATENbCTBOM B YACTHYH KU3Hb U
BbIHEC peLleHME B MOMb3y UCTULIbI, B3bICKAB C OTBETYMKa 1,2 MIH. dopaHKoB. [NPUYNHON TAaKoro BbICOKOTO
B3bICKaHUs1 MOCMAYXWU/IO TO, YTO akTpuca OAHOBPEMEHHO C KOMIMEHCaLMen MopanbHOro Bpeaa
notpeboBana BO3MELLEHNST YMYLLEHHON BbIFOAbl, MOCKOMbLKY, MO ee YTBEPXAEHUIO, OHa caMa cobupanacbh
onybnvkoBatb COOCTBEHHbIE MeMyapbl, a B pe3ynbTaTe HenpaBOMEPHbIX OENCTBUMN OTBETYMKA
BbIHY>K4€eHa Oblnia 0TKasaTbCs OT 3TOro HaMmepeHus <36>.

<36> Oppeneeckmi A.M. KomneHcauuMss MopanbHOro Bpeda: aHanM3 W KOMMEHTapwui
3aKkoHofaTenbcTBa u cygebHon npaktukn. U3g. 3-e, ucnp. un gon. M.: Bontepc Knysep, 2004.

Takum 06pa30M, MOXHO caenaTtb BblBOA, YTO MHTEPBbLIO ABJIAETCA 00BbEKTOM aABTOPCKOro npasa u
OXpaHAEeTCA HapaBHe C oOcCTalibHbiIMU NMpoun3BEOEHNAMU TPaXOAaAHCKMM 3aKOHOAAaTEeJ1bCTBOM. B ero
CO34aHMM y4acCTBYHOT OBa Juua (B oTAenbHbIX crny4vyadax BO3MOXHO U Oonbllee KONMMYECTBO INtOOEN,
HanpuMep I'IpeCC-KOH(bepeHLI,VIﬂ), crnegoBaTesyibHO, OHWM paccMaTpMBaKOTCA B KayeCTBe COaBTOpPOB.
OcobeHHOCTM camoro MHTEPBbIO KaK nMNpou3BedeHuda onpegendarT u CI'IeLI,I/I(bI/IKy 3alunTbl npas
MHTEepBboepa W WHTepBbOMPYEMOro, 4YTO WUrpaeT 3Ha4YUTENlbHYIO poOfib B npaBonpmmeHMTeanon
OeATeNIbHOCTU.

§ 5. Mopsigok ncnonb3oBaHusa goTorpadmMyeckux Npom3BegeHNi
B nevatu

AHanuM3 paHee CyLIECTBOBaBLUEN MNPaKTUKU PaCCMOTPEHUA CMNOPOB 00 WHTENNeKTyanbHON
COBGCTBEHHOCTM TMO3BONSIET CAenaTb BbIBO4 O TOM, YTO ANuTenbHoe Bpems doTtorpadbl He
npu3HaBanucb obnagaTensamy aBTOPCKMX MpPaB Ha CBOW MPOM3BEOEHUs, XOTS CErofHsl yXXe HUKTO He
ocnapvBaeT, YTO UX TPy4 SBMAETCA TBOPYECKUM W MOANEXUT 3awute. Bmecte ¢ Tem JOBOMBHO JONTO B
Hayke M Ha MpaKTUKe BOMPOC O cTatyce choTorpadmnyecknx NponsBeAeHUN Kak CaMOCTOSITENbHOIO Buaa
OOBbEKTOB MHTENNEKTyarnbHOW COBCTBEHHOCTM OCTaBasics AMCKYCCUOHHBbIM. BOMbLUMHCTBO TEOpPETUKOB
paccmaTtpvBanu otorpacdhmio Nub  Kak pes3ynbTaT TEXHWYECKOro KOMMPOBaHUSA MOCPEACTBOM
doToannaparta u Habopa onpeaeneHHbIX Xummnyeckmnx Bewects. OgHako Bknag dotorpada B cosgaHune
doTorpacmm, Ge3ycrioBHO, HOCUT TBOpPYECKMA xapakTep. [locyguTe camu, Bedb co3gaTernb CHUMMKA
nocrne ONUTEITbHONO MOMCKa cam BbIOMPAET CHKET, SCTETUYECKM OpraHu3yeT KOMMO3WLMI0, OLeHVBas
BbIPa3UTENbHOCTb KaXaoro byayLuero kagpa.

B OcHoBax rpaxgaHckoro 3akoHopaTtensctBa CCCP wu cotosHbix pecnybnuk (1961 r.) n B
co3gaHHOM Ha ux ocHoBe [paxgaHckom kogekce PCOCP ot 11 uoHa 1964 . Ha NpPOTSHKEHMM
HECKOSMbKMX JIeT OeucTBoBara CUCTEMAa COKpaLLEeHHOW oOXpaHbl doTorpaduyecknx npons3BeaeHun.
ABTOpCKOE MpPaBO Ha (POTOCHMMKM OXPaAHSSIOCh B TeYeHMe NATU NneT, a Ha cobpaHusa doTtopaboT - B
TeueHne 10 net. 3areM oxpaHa 6bia yHMdUUMpoBaHa U pacnpocTpaHuna AencTBue AeCATUNETHEro
CpoOKa OxpaHbl Ha Bce crnyyam "Cc MOMeHTa Bblfycka B CBET (poTorpamnyeckoro nponsBeaeHns nyTem ero
BOCnpou3segeHus".

OpHako yxe B 1974 1. B ['paxgaHckmun kogekc PCOCP 1964 r. 3akoHogaTternb BHEC U3MEHEHMS], B
pesynbTaTte KOTopbix Ha choTorpadudeckne paboTbl B MOMHOW Mepe pacrnpoCTpaHUIcs NpaBoBOW PEXNM,
obWn Onsi BCex ocTarnbHbIX OXpPaHAEeMbIX aBTOPCKUM NPaBOM OOBHEKTOB.

[lo HepgaBHero BpeMeHu gencteoBanu nonoxeHus 3akoHa PO "O6 aBTOpCKOM npaBe U CMEXHbIX
npaBax". CornacHo n. 1 cT. 7 gaHHoro 3akoHa choTorpadmnyeckne Npons3BedeHs U NPOU3BEAEHNS,
nony4YeHHble cnocobamu, aHanormyHeiMm chotTorpadoun, SBNATCA 06bekTamMu aBTOPCKOro npasa.

OT1a opmynupoBka nepeLuna u B YacTb 4eteepTtyto K PP (c1. 1259 K PO).

Mo mHeHnmto 3.1, MaBpunoBa, BbiCKa3aHHOMY B ero cratbe "ABTOopckue porosopbel B CMA",
cnangdunbmbl 1 guadunbMbl  Takke npeacTaBnsalT coboin oTorpacdmuyeckme npomsBeneHus,
MOCKOSIbKY OTNIMYAKOTCA OT MHbIX ayAvoBM3yarbHbIX MPOW3BEAEHMM TEM, YTO COoAepKalmecs B HUX
obpasbl 1 MHdOpMaLMs BOCNPUHMMAIOTCA MPEpPbIBUCTO, [OUCKPETHO, W, CrnefoBaTenbHO, 3Tu
npousBefeHnst MOTyT OXPaHATbLCA aBTOPCKUM NMPaBOM Kak dhoTorpaduyeckue <37>.
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<37> lNaepunos 3.I1. ABTopckue goroeopbl B CMW // 3akoHogaTenbCTBO M NpakTUKa Macc-meaua.
1999. N 11.

Cnepnyetr otmeTuTb, 4TO 3a nocnegHve 10 net B Poccuy 3HAYMTENBHO PaCLUMPUCS PbIHOK
neyaTHbIX  W34aHWW,  OOMOMHMBLUMICA  UENnbiM  pPSOOM  €XEMECAYHbIX U eXeHedenbHbIX
WNIIOCTPMPOBAHHbBIX LBETHBIX JKYpHanoB W ras3eT, Ha CTpaHuMuax KOTOpbIX CTanuM MNoMeLaTbCs
doTorpacdomm  M3BECTHbIX MONMWTUKOB, [OEATEenen KynbTypbl, CMOPTCMEHOB U T.N. [losBunucb
cneunannsnpoBaHHble W34aHusA, rge MOXHO HaWTu  3amedaTenbHble oTorpadmm KMBOTHBLIX U
oKpyXatoLen Yenoseka npupoabl. PoTtorpacdumsa crana akTMBHO MCMONb30BaTbLCA B peknamHoM GusHece,
MOCKONbKY B CepoM naHngwadte ropoga B3rMsS4 Mewexoga MNpvBeYeT CKopee BCero spkas u
HeopauHapHas doTopeknamMa, Hexenu becuBeTHoe n3obpakeHue LWabnoHHOrO MakeTa MyCcTb Aaxe U
o0uLen3BecTHOro opeHaa.

To Xe camMoe MOXHO cka3aTb M O Typuctudeckom OwmsHece, rae BbIOOpP NOTEHUMANbHBIM
nokynateneMm nyTeBKM B CTpaHy CBoero Oyayliero Bu3uTa NpPeMMyLLECTBEHHO OCYLLECTBNSAETCS
Gnarogapsi MCNonb30BaHWIO KPacOYHbIX (DOTOCHUMKOB, CAEMaHHbIX TanaHTnvBbiMM doTorpacdamu,
KOTOpble packpbiBalOT B CBOMX paboTax BCHO MpenecTb TOW UK MHOW YacTu 3eMHOrO Liapa.

Bmecte ¢ Tem nomb3oBatenu (cpegctBa MaccoBOW UMHAOPMaUMM, PEKNaMHbIE areHTCTBa,
TYPUCTUYECKME OpraHu3aummn) npu Bocrnpou3BefeHnn doTorpacdmyeckmx u3obpakeHun B rasetax,
XypHarnax, UHbIX NepUoaNYECKNX U3OaHMSAX, PEKNaMHbIX KaTanorax, 6aHHepax u MHOM 4acTo HapyllalT
aBTopckue npaea ¢goTorpados.

CotpygHukn CMW yacTto 3abbiBaloT, 4YTO Yy BCeX (POTOCHMMKOB €CTb aBTOPbl M KaXKObI U3 HUX
obragaeT 3aKOHHO YCTaHOBMNEHHbIM 0OBEMOM MpPaB Ha CBOW MPOU3BEAEHUS, CIe4oBaTEeNbHO, C KaXabiM
N3 HMX cregyeT CBA3bIBaTbCA B MOOOM Criydae MCMNorb30BaHMs ero o6bekToB B LIENAX COrmacoBaHus
ycnosun nyénukaumm.

OpHako ObiTyeT owmMbOOYHOE MHEHWE, YTO eduHOXObl OnyGnukoBaHHast doTorpadms, KoTopas
UMEETCs B apxuBe pefakumv, CTaHOBUTCS OOWMM AocTosiHMeM. [py 9TOM He y4uTbIBaeTCs gaxe ToT
dakT, 4To Ha obopoTe MOryT BbITb Yka3aHbl MMsi U HoMep TenedoHa doTorpada, cosgasLiero ee. Kpome
TOr0, COBPEMEHHbIE >XYpPHANUCTbl YacTo, abCOMTHO He 3adyMbIBasiCb O MOCMEACTBUSIX, UCMOMb3ylT
doTorpadumm us VIHTepHeTa Ans UnmocTpaumm COOCTBEHHbBIX CTaTeN.

B wtore dotorpad, obHapy>XMBLUMA CBOW CHUMOK B TOM WAW WMHOM MEPMOOUYECKOM W3OAHWM,
nocne obpalleHus B pedakumio nonydaer roHopap (M 37O B nydwem crnydae), HO B 6GonbLUMHCTBE
crny4yaeB eMy OTKa3bIBaloT AaXKE B 3TOM.

ABTOpbLI cTaTbu "HekoTopble npakTnyeckne BONpocCkl 3awmTel npae dotorpados” (B.B. lNMorynses,
U.10. TynyGbeBa) ynoMUHaOT Takon criyvan: npegctaBuTenn Becbma ussecTtHelx CMW Bbickasanu Touky
3peHus, YTO ecnu B NyOnvkaumm ykasaHo MMsi aBTopa POTOCHMMKa, TO MpaBa Ha roHopap OH He UMEET,
MOCKONbKY eMy W Tak caenaHa ©OecnnaTtHas peknama <38>. Bmecte ¢ Tem 3akoHogaTtenb SACHO
3aKpennseT B HOPMATUBHbIX aKTaX, YTO JINYHbIE HEMMYLLECTBEHHbIE MpaBa HEeOoTYYXXAAeMbl U TONbKO
aBTOp pellaeT, kKak byaeT ykasbiBaTbCs (MK HE yKasblBaTbCsl) €r0 UMSL.

<38> Tllorynses B.B., TynybbeBa W.}O. HekoTopble mnpakTudeckne BOMPOCHI 3aluTbl MpaB
doTtorpacoB // NHTennekTyanbHasi COGCTBEHHOCTL: aBTOPCKOE NMpaBo U cMexHble npasa. 2002. N 12.

MHorve w3gaHusi MPaKTUKYKT yKa3aHMe WMEH aBTOpoB (OOTOCHMMKOB B OOLLUEeM crucke,
ny6anKyemMoM OObIMHO B KOHLIE MM B Hayane XypHana. 970 Takke MOXHO MPUYUCIIUTL K HapyLUEHWSM
NNYHBIX HEMMYLLIECTBEHHbIX NpaB ¢oTorpacoB (B 4acTHOCTW, MpaBa aBTopcTBa). B Takon cutyaumm m
yuTaTenb Kak MoTpedbuTenb OKasbiBAaeTCHA YLIEMSEHHbIM B MpaBe 3HaTb aBTopa CHUMKa. [lpuumHon
BbICTyMaeT TO, YTO HEKOHKPETHOE yKas3aHWe MMEH aBTOPOB He MO3BOMSET ONpedenuTb, KTO SBMSeTcs
aBTOPOM TOMO MFIM MHOTO CHMMKA, M aBTOPCTBO Ha Mpou3BedeHne MOXET ObiTb OLWMOOYHO NMpUIMCaHo
COBEPLUEHHO OpYromy nuuy.

B nmocrnegHee Bpemsi nonb3oBaTenu, He Xenasi HeCTM OTBETCTBEHHOCTb 3a CBOW AEWCTBUS, CTanu
npvBOAWTL criegylowmi gosod. Hanpumep, dotorpadpum 6einym nonydeHbl oT aptucta A. (MM MOXeT
ObiTb M06oe nNybnuMYHOEe nULUO), HUKAKMX KOHKPETHbIX YKa3aHWiA OTHOCWUTENbHO COrMalleHun C
doTorpadamu He NOCTynano, UX UMeH TOXEe HUKTO He 3HaeT.

B cBs13M ¢ 9TMM nonb3oBaTenkb nonaraeT, YTo OH UMEN MOJSTHOE NMPaBO HaneyaTaTb CHUMKK. Bee xe
NpeTeH3Mn cnegyeT npeabsBnatb aptmcty A., npegoctasuBlieMy pabounn matepuan. OpHako
nogobHasa no3nums NPoTUBOPEYNT ENCTBYIOLEMY 3akoHoaaTenbcTBy P®.

HWKTO He cnopuT ¢ Tem, YTO onpeaeneHHbIA akTep, NeBeL Unn Apyroe LWMPOKO U3BECTHOE NMLO,
npurnawas dotorpada, 4ns Toro Ytobbl TOT caenan psg CHUMKOB, B OOMbLUMHCTBE Cry4aeB HUKaKMX
A0roBopoB ¢ dhotorpadom He 3aknoyaeT. OTHOLWEHUS ynpoLLalTes 40 TOro, 4To doTorpadd BbINONHAET
paboTy, OTAaeT CHWMKM 3aka3yuMKky W nornyyYaeT oOOyCrnoBreHHoe Bo3HarpakgeHue. Bmecte ¢ Tem
doTorpacdmm npencraBnaoT cobor 0O6beKT aBTOPCKOro npaea, B CBA3M C YeM MpaBa Ha Takon ob6bekT
ocTarTcs 3a aBTopoMm cpoTorpachmm. 3akasumk MoXeT nepepartb dotorpacdum B M3OATENbCTBO AN
nybnukauun. B gaHHom cniyyae gpotorpad aBToMaTMyYeCKy NonydaeT NpaBo 0bpaTuTbCs B N34aTeNbCTBO
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C MpeTeH3nern O TOM, YTO C HMM [J0roBop 00 MCMNONb30BaHUWM MPOUM3BEAEHMS B AaHHbIX LENAx He
3akmnoyarncs.

YKasaHHbIN hakT obbsACHAETCA cnegylowmmM. B onucaHHON cutyaummn 3akasyuk, 3annaTueB OeHbry,
nprobpen nvb MaTepuanbHbli HOCUTENb - OMNPEeAerieHHyto doTorpadunio, cnaug unu OTOMNMEHKY.
OpHako npaBo Ha caM OOBLEKT WMHTENNeKTyanbHOW COOCTBEHHOCTM OCTanocb Yy ero cosgaTens, T.e.
doTorpada. lNponssegeHne MoxeT ObiTb BbIpaXEHO B pPasnMYHON MaTepuarnbHon dopme, OAHako
aBTOpCcKMe MpaBa He 3aBucAaT oT Hee. OTcioga cnegyeTt, 4To nepefada npaBa COOCTBEHHOCTU Ha
KOHKPETHbIN (POTOCHMMOK Kak ODOBbEeKT MaTepuanbHOro mupa cama no cebe He MOXeT MoBMeYb
aBTOMaTU4YeCKoOn nepedayn aBTOPCKMX MpaB Ha yKasaHHoe npoussedeHve. VIHbIMy crioBamu, ecnu nuuy
nogapunu OTOCHUMOK, TO OHO MOXET MOMECTUTb €ro, Hafnpumep, B CeMenHbin anbboM. OgHako Ans
nyonukauum ero 8 CMW oHO JOMKHO NONy4MTb Ha 3TO NpeaBapuTenbHO cornacue astopa <39>.

<39> Tllorynaes B.B., TynybbeBa W.}O. HekoTopble MpakTudeckne BOMPOCHI 3aluTbl MpaB
doTorpacoB // UHTennekTyanbHasi COGCTBEHHOCTL: aBTOPCKOE MpaBo U cMeXHble npasa. 2002. N 12.

HexkoTopele topuctbl (B.B. Morynsaes n W.10. TynybbeBa) oTmMevaroT, YTO B OOMbLUVHCTBE CIy4aeB
KOH(PNUKTbI BO3HWMKAIOT HE WM3-3a TOro, 4YTO aBTOp He xoTen Obl, 4YToObl ero (POTOCHMMOK Obin
onybnvKoBaH, a Mo ApyrMM MNpuWYuHaMm (Hanpumep, HeBbiNnata B TEYEHUE OSIMTENbHOro BpEMEHU
roHopapa 3a nybnvkauuio, OTCYTCTBME YKasaHWsi MMEHW aBTopa, a Takke BHECEHME B NPOM3BEAEHME
HECaHKLMOHUPOBAHHbIX U3MEHEHWUN).

Hay4YHO-TEXHMYECKMI NPOrpecc B HacCTOSALMA MOMEHT MO3BONISIET BHECTU M3MEHEHUSA B Itobon
doTocHMMOK. B cBsIan ¢ 3TMM Bce yvalle nosBnsTCA npeueneHThl, Korga dotorpadusa HeonpaeaaHHO
nckaxxaeTcs (obpesaeTcs, BbITATMBAETCS U T.4.). A 3TO MOXET NOBMeYb 3a COOON pSA UHbLIX HEFATUBHBIX,
B TOM 4ucrie Ans aBTopa, nocneactBun. besycnoBHo, doTorpadusd, KoTopas MOSBNAETCA B nevarwu,
TpebyeT ocobeHHO BHUMATENbHOrO K cebe oTHoweHud. B neprognyeckux neyaTHbIX U34aHUsIX OHa
YacTO WUCMOMb3yeTCAd MMEHHO Kak AOKYMEHT, BK/OYAEMbI B TEKCT C Lienbl MOATBEPXKAEHUS WK
WNJIIOCTPUPOBAHNST  Kakoro-nmbo cobblTnst unu dakta, OHa YCWUIMBAeT [OOCTOBEPHOCTb TEKCTOBOMO
matepuana.

JTtoboe HecaHKUMOHMPOBAHHOE MCKaXKEHME CHMMKA MOXET MOBIieYb 3a CODONM McKaxeHue dakTa,
cobbITWsA, cnegoBaTenbHO, BBECTU B 3abnyXgeHme yutaTens, Ans KOTOporo AaHHbin hakt byaeTt nvetb
onpefeneHHoe 3HayveHve. [JaHHasa no3uuums BbickasbliBanacb aBTOPOM CTaTbu "3allmta aBTOPCKMX Mpas B
doTtorpacumn” P.I". CacbuynnmHon.

WHorga dotorpadusa ucnonb3yeTcss B NepedenaHHOM Buae C KOHKPETHOW (MOpOW TBOPYECKOW)
uensto (Hanpumep, B BUAe konnaxa). B kauecTBe nepegenku (MCKaXkeHWs1) paccCMaTpMBaETCSA HE TOJbKO
NMOAPVCOBKA AOMOSHUTESNbHbLIX 3MIEMEHTOB (YCOB, KOMbIT M XBOCTOB) W300pa)XEHHbIM Ha CHUMKE
nMepcoHakaM, HO TaKke M OKpallMBaHWE B LBETa, OTNMUYHbIE OT MepBOHayanbHbIX. Kpome Toro, nopg
KaTeroputo UckakeHusi nognagaeT u pasmellieHne B Kagpe TekcTta. B cootBeTcTBuM co cT. 1266 K PP He
gonyckatotcs ©e3 cormacus aBTOpa BHECEHME B €ro MNpou3BedeHWE W3MEHEHWUW, COKpalleHWA Wu
OOMOJSTHEHWI, CHAOXEHWe MpPOM3BEAEHMS MPW €ro WCMOSIb30BaHUU MWITIIOCTPAUMAMM, NMPEOUCIIOBUEM,
MOCIECINOBMEM,  KOMMEHTapUsMU WAW  Kakumm ©Obl TO HM  ObiNO  NOSICHEHUAMW (MpaBO  Ha
HEMPUKOCHOBEHHOCTb Mpou3BedeHus). [dpyrumu crnoBamu, npakTtuyecks mnwboe BMeLlaTensCTBo B
npou3BegeHne MOXHO Ha3BaTb €ro nepepaboTKoW, Ha OCYLLECTBIIEHME KOTOpOM crnefyeTr B
06sa3aTeNnbHOM MOPSAKE MOMy4YUTb COorfacue aBTopa WM TEX MWL, KOMYy OH nepedan UCKTYUTENbHbIE
npaBa Ha UCMonb3oBaHne hOTOCHUMKOB (Hanpumep, HacnegHukoB). Kpome Toro, gaxe nocne ncreveHns
CpoKa OxpaHbl OObEeKTa WHTEenneKkTyanbHOW cobcTBeHHOCTU (doTorpacmm) nepegenka (HamepeHHoe
UCKaXXEHNE Mpou3BeaeHus), KoTopass HaHocuT yuwepb penytaummM aBTopa, OydeT cyutaTbCH
NPOTUBO3aKOHHOW. B AaHHOM cry4ae npaBo Ha 3aluTy penyTauumn aBTopa oxpaHsieTcst 6eccpoyHo. Tak,
cornmacHo nmn. 2 cT. 1266 MK P® wusBpalweHne, UCKaKeHWe WM WHOEe W3MEHEeHWe npoun3BeaeHus,
rnopovaiyue 4ecTb, AOCTOMHCTBO MIM LENOBYIO penyTauuio aBTopa, pPaBHO KaK M MOCAratenbCTBO Ha
Takvne [EencTBusl, JaloT aBTopy npaBo TpeboBaTb 3alWUTbl €ro 4ecTu, OOCTOMHCTBA WM OEernoBOW
penyTtauum B COOTBETCTBMM C npaBunamm crt. 152 [K P®. B atux cnydasx no TpebosaHuio
3aMHTEPECOBaHHbIX ML, JOMYyCKaeTcs 3alinTa YecTu n JOCTOMHCTBA aBTopa U Nocre ero CMepTu.

UckaxeHne cogepxaHusa doTorpadoum He eOWHCTBEHHOE HapyLleHWe, KOTOpoe MOXET WUMETb
MEeCTO Ha cerogHAaWHWA AeHb. Ha npakTuke BCTpevalTca cuTyaumu, korga dOTOCHUMOK
CONPOBOXOAETCS HEKOPPEKTHO CHOPMYNMPOBAHHBIM TEKCTOM, HE COOTBETCTBYIOLLMM OTPaXEHHOMY Ha
HEM peanbHOMYy COBbITUIO (13-3a Yero YmMTaTenb BBOOUTCH B 3abnyxgeHue) Mo HEBEPHO TPaKTYHOLLMM
3acpmkcupoBaHHbIi Ha doTorpacmm chakt (3To BNonHe MoxeT ObiTb Ao6pocoBecTHoe 3abnyxgeHue
aBTopa TekcTa nMMbo HamepeHHoe MCKaXkeHue cmbicna dotorpadun). Kpome TOro, KayectBo nedatu
yacto ocrtaBndetr xenate nydwero. Hpuct P.I. CadwmynnuHa cnpaBegnvMBo OTMEYaeT ToO
06CTOATENLCTBO, YTO "CMOXHO OnpaBAaTb MOSIBMIEHVWE CHMMKA, Ha KOTOPOM HEBO3MOXHO pa3rnsgeTb
nmnbo y3HaTb 0b6bekT cbeMku". B TO e Bpems Gnarogaps COBPEMEHHbIM TEXHONOMMSAM MosiBAseTcs
BO3MOXHOCTb OTCINEANTb, Ha KakoM aTane JonyLleHa COOTBETCTBYOLWAs owmnbka - TMbo HekavyeCcTBEHHOE
CkaHuMpoBaHuWe, nmMbo npobnembl HenocpeacTtBeHHO npu neyatu. Oba pakta 3aBUCAT OT YpPOBHS
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npodeccumoHanvama nuua, cosgarowero OTOCHUMOK, €ro OTBETCTBEHHOIO OTHOLUEHMS K Oeny Wu,
0e3yCcrnoBHO, OT YBaXeHUA K u4uTaTen, KOTOPbI CTaHOBUTCA MOTpeduTenem npogykumm u
GecnpucTpacTHbiM cyaben <40>.

<40> Npacboea X.B. ABTOpcKoe NpaBo Ha doTorpadudeckmne nponsseaeHus // 3akoHogaTenbCTBO
n npakTtnka macc-megma. 2003. N 11.

A.J1. XpomoBa, K.b. JleoHTbeB B cBoeli cTaTbe "lMpaBa hOTOXYOOXHUKOB B COBPEMEHHOM Mupe"
BbISIBMIAKOT [BE OCHOBHbIE MPUYMHBI CITOXUBLUEWACS CUTyaluuMn B OTHOLUEHWM HecoOmnaeHus npas
doTtorpados:

1) HapyweHus npaB Ha ¢oTopaboTbl MOMYYUNM CAMLLKOM LUMPOKOE pacrnpocTpaHeHue, a Bce
MPVBbIYHOE BCErfa KaXXeTCs 3aKOHHbIM;

2) go nocnegHero BpemeHu B Poccum OTcyTCTBOBana opraHv3auumsi, Kotopas 3aHumanachb Obl
BOMpOCaMn peanu3aumm npaB Ha oTorpadmyeckne NpPOM3BEAEHUS Ha KOSMMEKTUBHOW OCHOBE, a
NU3MEHNTb CUTYaLMIO NOOAMHOYKE poTorpadamM He yaaBanoch <41>.

<41> XpomoBa A.Jl.,, JleoHtbeB K.B. [MpaBa ¢OTOXyOQOXHMKOB B COBpEMEHHOM mupe [/
UHTennekTyanbHas cobCTBEHHOCTb: aBTOPCKOE NMpaBo 1 cMexHble npasa. 2001. N 9.

OtoT cnmcok P.I. CacmynnvHa gononHaeT ewe ogHOW NMpuynHOW. B yacTHOCTM, OHa oTMevaer,
yto coTorpachbl B HEKOTOPbIX Cfy4asix camMu NpoBOUMPYIOT nogobHoe  GeclLepeMoHHoe,
HeyBaXuTerNbHOE OTHOLUEHNEe K cebe n TpeboBaHMAM, YCTaHOBIIEHHbIM 3aKOHOM, KOTOPbIA CTOMT Ha
CTpaxe ux npas. B yacTHOCTK, OHM He 3aKNYalT COOTBETCTBYIOLLME MUCbMEHHbIE LOIMOBOpLI, 3apaHee
JeTanbHO M KOHKPETHO He OroBapvBatloT YCIOBUS B3aMMOOTHOLUEHMI, CaMW UOYT Ha BCEBO3MOXHbIE
KOMMPOMMCCHI, MO3BONSAOLWME 3aTeEM MONb3oBaTeNto BecTu ceba abcontoTHo Ge3oTBeTCcTBEHHO. Kpome
TOro, OTAESNbHbIE MPETEH3MM U UCKOBLIE 3asiBNEHMA B Cyd NO (pakTam HapyLUEeHWA UX npaB BCe elle
SIBIAKOTCS UCKIMIOYEHMEM, @ HE NPaBUITOM.

Mo wmHeHuio W.HO. TynybbeBoW, OCHOBHas MpuW4YMHA KOHMIIMKTOB Mexay wusgatensamu u
OTOXYypHaANUCTamMm COCTOMT B TOM, YTO HE BCE M3gaTenu rpamMoTHO MCMonb3ylT doTorpaduyeckne
npousseneHns <42>. OHM OOMyCKalOT HapYyLIEHUs aBTOPCKUX npaB ¢oTtorpacdoB nNnbO OT He3HaHWSA
3aKoHoAdaTenbCcTBa, NMMbOo NOTOMY, YTO HE MpuAaT 0COOOro 3Ha4YEHUs1 AaHHOW KaTeropum nponsseneHni
(n aBTOpPOB).

<42> Tynybbea N.HO. OctopoxHo! ®oTo! // KHmkHoe 0603peHne. 1999. N 48.

[MepeuncrieHHble  HapyleHWst MNPEeMMYLLECTBEHHO  KacalTca npaB  NpodeCCUOHarbHbIX
doTorpadoB. OgHako crioxHee gerna obCcTosT ¢ HenpodeccuoHanbHbIMKM aBTopaMu doTorpadmnyeckom
npogykuun. Hanpumep, BO3HMKaeT npobnema pasrpaHuyeHus fobuTenbCkux CHUMKOB M dboTorpadumi,
KOTOpble MOryT MpuW3HaBaTbCA MPOU3BEAEHMSMU W MONb30BaTbCA COOTBETCTBYOLIEN 3awuTon. B
yactHoctu, M.A. ®epoToB B KHure "lNpaBoBblE OCHOBbI XYpPHANUCTUKU" paccMaTpyMBaeT BOMPOC O TOM,
Kak OTNMYnTb OpuUrnHarnbHble poTorpadum, BeiCTynawLwme o6bekTaMmu aBTOPCKOro NpaBa 1 ABMSoLLNecs
Npou3BeaeHNsIMU UCKYCCTBa, OT MHOIMOYMCIEHHbBIX OpPAMHAPHbLIX (POTOCHUMKOB, KOTOPbIE EXEeOHEBHO
MEXaHWYECKN MPOUN3BOAATCS, NMPOABAAITCA M OTNEYaTbIBAKTCA U HE SBMSAOTCA OpUTMHANbHbIMU <43>.
3akoHogaTenb He AaeT NPSIMOro OTBETA Ha AaHHbI Bonpoc, U M.A. ®eqoToB B HAa3BaHHOW Bhille paboTe
npegnaraet cyntath oTorpacmio aBTOPCKUM MPOU3BEAEHMEM, TOMBbKO €Cnu cama pefakumsi codna
BO3MOXHbIM OMNyOSIMKOBATb MPUCMAAHHYI0 4uTaternem doTtorpaduio, T.e. OHa MogoGHbIM 06pasom
fpu3Hana ee B Ka4eCTBE NPOM3BELEHUS.

<43> depotoB M.A. NMpaBoBbie OCHOBBI XXypHaANUCTUKKL: YuebHuk ans sysos. M.: Bnagoc, 2002.

B.B. MNorynses n N.10. TynyGbeBa cuntaroT, YHTO HOPMbI 3aKOHA HE pa3rpaHNYnBalOT NPON3BEAEHMS
npodeccuoHanbHblX aBTOpoB u nwbutenen. CrnegoBaTenbHO, BHE 3aBMCUMOCTM OT 4reHCTBa B
TBOPYECKMX COK3aX, 3BaHWA W peranuin aBToOpoB, 0e3pasnnyHO K XYOOXECTBEHHOW LIEHHOCTU
npou3BefeHn NoNb3oBaTeNn OOMKHbI MOMy4YaTe paspelleHne Ha UX UCMOMb30BaHWe WU BbiMfayvMBaTb
aBTOPCKOE BO3HArpadkgeHne npu kakaom BOCMPOU3BELEHUN.

Mpu aHanu3e BbIlECKA3aHHOIO BO3HMKAET BOMPOC O MNPMPOAE OTHOLUEHWA Mexdy aBTopamu
doTorpadmyeckux n3odpaxeHmn n nuuamMmm, UCNomnb3yLWNMKM NOAOOHbIE OOBEKTHI.

Poccuiickoe 3akoHO4aTeNbCTBO HE YCTaHAaBMNMBAET HUKaKMX CreuuanbHbIX YCIOBUKM, KOTOpble
Obinn 661 HeobxooMMbI ANA NpU3HaHNS oTorpadnU4ecKoro Npon3BeneHst 06 bLEKTOM aBTOPCKOro npasa
1 ANs npegocTaBneHns emy COOTBETCTBYHOLLEN oxpaHbl. CnegoBaTtenbHO, aBTop (doTorpad) yxke B cuny
co3gaHust npowu3BedeHus (mobown oTorpacpmm) obnagaeTr aBTOPCKMMM MpaBaMyW Ha HEro BHE
3aBMCMMOCTU OT €ro Xy4OXXECTBEHHOIo 3Ha4YEeHUS.
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MockonbKy 3akoHogaTenb npusHaeT doTorpada aBTopoM hoTorpaduyeckux NpousBeaeHnn, OH,
TakMM 006pa3oM, HagenseTcs BCeMU NpaBamm, NpegyCcMOTPEHHbIMU CT. CT. 1265 - 1270 'K P®.

JTroboe ncnonb3oBaHne 06beKTa aBTOPCKOro npasa, BKNo4vasa otorpadmm, BO3MOXHO TOMBKO MpU
HannuMyM [oroBopa C npaBoobnagatenem (aBTopoM  doTorpaddMyeckoro MNpou3BefeHusi, ero
HacnegHMKOM U T.M.), KOTOPLIN AOIMKEH ObITb 3aknioYeH B NucbMeHHoN dhopme (M. 3 cT. 1228 K PO).

Kak 1 B mobbix cdepax oOLECTBEHHOW M YaCTHOM >XU3HM, BO B3AUMOOTHOLLEHWUSX MexXay
nonb3oBaTenem n aBTopoM hoTorpacmyeckoro Npon3seeHnsi BO3MOXHO BO3HUKHOBEHME pa3HOro poaa
CuMTyauun, B TOM Ymncrie n npobrnemHbIX, MOCKOSIbKY MMEHHO OHU MHTEPECYHOT Hac B JAHHbLIA MOMEHT.

Hanpumep, B psige cny4aeB MNPOUCXOOUT OLWIMOOYHOE OTOXAECTBMEHME aBTOPCKOrO MpaBa Ha
NCMOMb30BaHNE MNPOM3BEOEHNST M MNpaBa COOCTBEHHOCTU HA KOHKPETHbIA MaTepuanbHbli HOCUTESb
(HeratmB cpoTorpachmm). B GonblunHCTBE cuTyaumi dotorpad He ABMASETCA LTaTHbIM COTPYAHUKOM
opraHusaumm. OH MOXET OCYLLLECTBNATbL CBOK AEATENbHOCTb B paMKax rpaXgaHCKO-NMPaBoOBOro JOroBopa
nogpsga. Ero mpurnawatot gns BbIMONTHEHWUS onpedeneHHon paboTbl, TAaKOW Kak NPOBEAEHVME CbEMKM
HeobxoamMoro npegmeTta, mogenun u gp. locne BbINOMHEHWs hoTorpadoM MOsy4YEHHOro 3agaHus
3aKa34yvka aBTopy (POTOCHMMKOB BbINSIA4YMBAOT paHeEe OrOBOPEHHOE BO3HArpaXaeHue, 4yacto gaxe 6es
3aKMOYEHNsT TOFO UM MHOMO AOMONHUTENBbHOrO Aorosopa. C 3TOro MOMeEHTa 3akasduk mnonaraet, uTo
Tenepb BCe Npaea Ha UCMoNb3oBaHWe (POTOCHUMKOB MPUHAANEXaT UCKITIUYUTENBHO EMY.

Ha camom e gene 3aka3yuKk B OMMCaHHOM cryvae npuobpeTaeT He MpaBa Ha MCNONb30BaHUe
OaHHOro obbekTa, a NULb MaTepuanbHbI HOCUTENDb (Hanpumep, camy doTorpacmio unm ee HeraTme). B
nocnegHeM crnydae, kak y)ke 0oTMevarnoch, 3aka3qmky Heobxogumo 3akmiunTb ¢ aBTopoMm (coTtorpacom)
CaMOCTOATENbHBIN  JOrOBOP. TOMbKO MOCREe 3TOr0  CTAHOBUTCA  BO3MOXHBIM — UCMONb30BaHNE
doTorpacmyeckoro NPoM3BELEHUS B raseTax, XXypHarnax, pekrnaMHbIX NpocrnekTax u T.nm.

WHave cknagpiBatoTcs obcToaTenscTBa, ecnv gotorpad BbIMOMHAET CBO paboTy Ha OCHOBaHUM
J0roBopa aBTOPCKOro 3akasa, COrflacHO KOTOpOMY OAHa CTOpOHa (aBTop) 06A3yeTcsi Mo 3akasy Agpyrow
CTOPOHbI (3aKka34ymka) cosgatb OOyCroBMEHHOE [OroBOPOM MPOWM3BEAEHME HayKW, nMTepaTypbl WIu
MCKyCCTBa Ha MaTepuanbHOM HocuTene nnu B nHon copme (n. 1 cr. 1288 K PO).

B poroBope ctopoHam criegyeT ykasaTb 0ObeM MornyyYyaembix 3akasdumkom npas (n. 2 cT1. 1288 K
P®). Tak, dotorpadd MOXeT nepegatb emy TONbLKO NPaBO Ha BOcCMpousBedeHve ¢oTorpadmyeckoro
Npou3BeAeHNs Ha CTpaHMLLax ONpeaeneHHoro XXypHana u T.n.

B poroBope Takke OOMKHbI COAEPXaTbCs YCNOBMSA OTHOCUTENBHO LieHbl paboTel. CornacHo ab3. 3
n. 1 cr. 1288 'K P® goroBop aBTOPCKOro 3akasa siBNsieTcs BO3ME34HbIM, ECIN COrMalleHNEM CTOPOH He
npenycMOTPEHO MHOE.

BmecTte ¢ Tem cpoTorpadh MOXET BbICTyNaTb B KayecTBe LUTATHOrO COTPYOHWKA OpraHusauum w
BbIMOMHATE paboTy (OCyLLeCTBNATb CbEMKY) B pamMKax TpygoBOrO [OroBopa, 3aKiMiOYEeHHOro ¢
pabotogatenem (T.e. [QaHHOM oOpraHu3aumen). B nogoGHoM cuTyaumm [OencTBylOT  MNpaBuna,
3aKkpenneHHble B cT. 1295 TK P®, oTHocswwuecs kK cnyxebHOMy npousBedeHu. 3akoHogarterb
YyCTaHOBWIT, YTO aBTOPCKME MpaBa Ha MPOW3BEAEHME HayKu, NUTepaTypbl UMK UCKYCCTBA, CO34aHHOE B
npegenax YCTaHOBIEHHbIX Ans  paboTHuka (aBTopa) TpyaoBbiXx 00s3aHHOCTEW  (cnyxebHoe
npoussedeHve), MpuHagnexar aBTopy. B TO >xe Bpems WCKMIOYMTENBHOE MpaBoO Ha cnyxebHoe
npousBefeHve  MpuUHagnexvuT paboTtogartento, €ecnvM TpyaoBbiM WM UHBIM  JOTOBOPOM  MeXay
paboTogaTtenem 1 aBTOPOM He MPELYCMOTPEHO VHOE.

OpHako pabotogartenb TepsieT BO3MOXHOCTb WCMONb30BaTb [aHHOE MNPOM3BEAEHUE, €Crniv B
TEeYEeHne Tpex feT He Ha4YyHEeT ero MCMonb3oBaHMe, He Mnepedact KoMmy-nnbo ykasaHHOe MpaBo WK He
COoO0LNT aBTOPY O HEOBXOAMMOCTM COXpPaHEHUsI NMpon3BedeHUs B TavHe. BmecTte ¢ Tem paboTtogarens
Aaxe B mMogobHoOWM cuTyauuu coxpaHsieT 3a coboK nMpaBO MCMONb30BaTb CNyxebHoe npov3BedeHue B
uensax u npegernax, 00yCnoBAEHHbIX CyXeOHbIM 3aJaHneM, C yka3aHMeM CBOEro HavMeHoBaHud (M. 2
cT. 1295 'K PO®).

Bo3mOXHbI cuTyauun, korga B TPyOOBbIX 00A3aHHOCTAX pabOTHMKA yKa3aHO He OCyLLecTBreHue
HOTOCHLEMKM, @ FOBOPUTCH NLLb O TOM, YTO OH JOJKEH, HAanpuMep, paspabaTtbiBaTe KOHUEeNUuo (0bLLyto
ngeto) peknambl. OgHako B nopsigke NMMYHON UHULMATKBBI PpabOTHUK peLumi ocyLLecTBUTb POTOCHEMKY, a
doTorpadumm nepegatb pabotogartento.

B Takon cutyauum pabotogarternb He npuobpeTaeT UCKMYUTENbHbIE MpaBa Ha MCMONb30BaHWe
AaHHbIX hoTorpaduin, NOCKOIbKY OHW HE SIBMNSKTCA CYXeOHbIMWU Npou3BeeHNs MY Mo cmbiciy cT. 1295
K P®. 310 cBSI3aHO C TeM, 4TO B PYHKUMM paboTHUKA, NPeayCMOTPEHHbIE TPYOOBbLIM JOTOBOPOM MeXaOy
HUM 1 paboTogartenem, a Takke ero OOSDKHOCTHOM MHCTPYKUMEN, HE BXOAWMO BbINOMHEHWE NogobHOM
paboTtbl. COOTBETCTBEHHO, CO34aHHYd B Mopsgke JWYHOW MWHUUMAaTUBBLI poTorpadunio  Herb3s
OTOXZECTBMNATL CO CMyXebOHbIM NPOM3BEAEHUEM, U ONSA €€ UCMoNb30BaHns paboTogartento Heobxognmo
3aKMOYUTb C paboTHMKOM, K MpUMMepy, OOroBop 06 OTYYXOEHUM MCKINHOYUTENBHOTO MpaBa Ha Takoe
npov3sefeHue.

Psag cratenm dactu yetBepton K P® npegycmatpuBaeT u criyyam cBOOOLHOMO MCMONb30BaHUSA
doTorpacdmyeckux nNpoussedeHni, T.e. ucnonb3osBaHne nx 6e3 cornacusi aBTopa u 6e3 BbinnaTbl eMy
Kakoro-nnbo aBTOPCKOro BO3HarpaxKgeHus.

60
CkonuvpoBaHo 13 PaspaboTtka
http://y4ebHukn.nHcpopm2000.pdh ANEKTPOHHbIX BUBIMOTEK

https://npaBo.nHpopm2000.pd



HanucaHue Ha 3aka3 ctygeH4veckux pabot http://y4e6Hukn.nHpopm2000.pc

Tak, ct. 1276 TK P® ponyckaeT 6e3 cornacusi aBTopa Wnu WHOro npaBoobnagartens u 6es
BbINNaTbl BO3HArpakaeHusi BOCnponssedeHue, coodleHre B acvp unm no kadento dotorpadpuieckoro
Npou3BeaeHnsi, NPON3BEAEHUSA apPXUTEKTYPbI UNN NPOoM3BeaeHNst N306pa3nTenbHOro MCKyCcCcTBa, KOTopble
MOCTOSIHHO HaxOoOATCA B MecTe, OTKpPbITOM Ansi cBoOOAHOro nocelleHus. 34ecb e 3akoHogaTenb
NpegycMOTPEN U UCKITHYEHUA 13 OAHHOTO MpaBuna: criyyau, Korga usobpaxeHvne npousBefeHus Takum
cnocobom SBMSIETCA OCHOBHBbIM OOBEKTOM 3TOr0 BOCMPOU3BEAEHNs, COOOLEeHNst B achmp nnm no kabento
nunbo korga m3obpakeHne Npov3BEAEHUS WUCMONb3yeTCcss B KOMMepYeckux Lensax. M3 aHanusa ctatby
BMAHO, YTO NpU 3TOM Heobxogumo cobntogeHre ABYX YCNOBUN:

1) doTorpacmsa He JOImKHA ABMNSATBECSA OCHOBHBIM OOBEKTOM BOCMPOU3BEAEHMS, Nepeaayqn B agup
unun coobLLeHnss Anst BceobLyero ceBegeHnst no kabdento (oHa, HanpuMep, MOXET CINY>XUTb (OOHOM: CHUMOK
doTorpaca Ha hoHe ero paborT);

2) camo u3obpaxeHue doTorpacdmm He OOSMKHO MCMONb30BaTbCA Af KOMMEPYECKMX Lenen (K
npvMepy, BbIMYCK KapMaHHbIX KaneHaapen ¢ n3obpakeHnsaMu pasnuyHbix doTtorpacuii, pasmeLLeHHbIX
Ha OTOBBICTaBKE).

Tak, B cBoen cratbe "doTorpaduyeckoe nponsBeaeHne kak obbekT aBTopckoro npasa" O.
CemeHoBa, paccMaTpvBasi 4aHHyto npobnemy, Nnpveena criegyoLwuin npuvep.

Mpunmep.

OpgHa n3BecTHas poccuiickas raseta onybnukoBana craTblo O poToBbICTaBke aBTopa B. Ctatbs
Obina cHabxeHa uenbiM pgaoM doTorpadun C 3TOW BbICTaBkM. PaspelueHus Ha BocmpousBedeHue
doTorpacomn raszeta y dotorpacdba He nonydana, U OH Obln BbiHYXOEH obpatutbcsa B cyA.
MpencTaBmMTENN OTBETYMKA B CyAE CCbINAnmMCb Ha TO, YTO, NMOCKOMbKY dhoTorpacum Obinn pasmeLLeHbl Ha
doToBbBICTABKE, T.€. B MECTE, OTKPbITOM AJ11 CBODOOHOIO MOCELLEHUS, ra3eTa MMena MnosiHoe npaso Ha
nx nybnvkaumio. Cyg NpuHAN No3vUMI0 UCTUa - aBTopa doTorpadmn, NocymMTas, YTO BOCNPOM3BELEHHbIE
B rasete cotorpadumnm SBMIIMCb OCHOBHbIM OOBEKTOM TaKOro BOCMPOM3BEAEHMS, @ He (pOHOM K
OonyGIIMKOBAHHOW CTaTbe O NPOXOAMBLUEM MEPONPUSATAN <44>,

<44> CemeHoBa O. ®oTvorpaduyeckoe mnponsBeaeHne Kak 0ObekT aBTopckoro npaea //
UHTennekTyanbHas cobCTBEHHOCTb: aBTOPCKOE MpaBo 1 cMexHble npasa. 2006. N 8.

PasnnyHble XypHanbl, ra3eTbl, PeKlaMHble KamnaHuu OOBOJIbHO YacTO MPaKTUKYT obbsaBneHue
KOHKypcoB cboTorpachmii Ha 3agaHHyo Tematuky. Mo utoram nobeguTento BbiMnayvMBaloT aBTOPCKOE
BO3HarpaxgeHve n nyonukytoT ero dotorpadumyeckoe npoussedeHne. B Takonm cutyaumm OOIKHbI
cobnogaTtbesl NONOXeHUs cTaTer 0 Nopsigke NpoBeaeHns KOHKYpcoB (. 57 K PO).

O6baBUTE NYOGNNYHBIN KOHKYPC MOXET Kak husmdeckoe, Tak 1 topugudeckoe nuuo. B cootBeTcTBMM
cn. 3 ct. 1057 K P® nyGrinyHbIA KOHKYPC MOXET ObITb OTKPbIThIM, KOrga npeanoxeHne opraHnsaTopa
KOHKypCa MpPUHATE B HEM y4acTue OOpalleHO KO BCEM >XENawLwMM nyTeMm OObsBNEHWS B neyaty unm
MHbIX CPEACTBax MacCcoBOW WHdopmauumu, Nnbo 3akpbiTbiM, KOrga npeanokeHue npuHATb yyYacTue B
KOHKypCe HanpaBnsieTcsl OnpeaeneHHOMY Kpyry Ivuy no BbiGOpy opraHu3atopa KoHKypca. MHorga
YCIOBMEM Y4acTUsi B OTKPbITOM KOHKYPCE MOXET BbICTyNaTbh MPOXOXAEHWEe NpedBapuTernbHOro otbopa
nuu, NoXxenaeLWyWX NPUHATE B HEM y4acTue.

CornacHo n. 4 ct. 1057 K P® o6bsiBneHve o nybrmvyHOM KOHKypce OOJDKHO Copepxatb Mo
KpamHenm Mmepe YCrnoBusi, npedycMaTpvBalolMe CyLeCTBO 3afaHusl, KpUTEepMU U MOPSAOK OLEHKU
pesynbTatoB paboTbl UMW MHBIX OOCTWXEHUN, MECTO, CPOK M MOPSAOK UX NPeAcTaBleHus, pasmep U
dopmy Harpagbl, a Takke NOPSAOK U CPOKN OO BABNEHNS pe3yrbTaToB KOHKYpCa.

B cootBeTcTBUMM C 3akoHOM TpeboBaHus, npegbsaABnsemble K pabotam, NpeacTaBfeHHbIM Ha
KOHKYpPC, MpUBOAATCSA B 00bsABNEHNM 06 OTKPbITOM Ny6INYHOM KOHKYpCe, KOTOpoe MOXeT nybnnkoBaTbCs
B neyatn. 3gecb Xe MOXeT OTAenbHO OroBapuBaTbCs, 4YTO 3T TpeboBaHMsA copgepxatcd B
OOMOSTHUTENBbHOW AOKYMEHTaUUN, pa3MeLLLEHHON B OTKPbITOM AOCTYMNe Ha CalTe KOMMaHuu. OTO MOXET
ObITb, HaNpUmep, MOMOXeHNe O NMPOBEAEHNN KOHKYpCa, YCTaHaBNMBatoLLee NOPSAOK OLEHKN KOHKYPCHbIX
paboT, cocTaB KOHKYPCHOW koMuccuu v ap. B 6onbluvHCTBE criyvyaeB OOHWM M3 yCrOBWUWA NyGnn4HOro
KOHKypCa SIBNSIETCS NPOBEeAEHVe €ro B HECKONbKO MocnefoBaTenbHbIX 3TanoB, MO UTOram KOTOPbIX
onpegensetcs nobeaunterns.

Y opraHnsaTopoB MybrnmnyHbIX KOHKYPCOB 4YacTO BO3HUKaET owmbovHoe MHeHue. OHu nonaratort,
YTO Mocrie BbiNnaTbl aBTOpy-NnobeanTento YCTaHOBITEHHOMO YCITOBUAMM UX KOHKypCa BO3HarpaxgeHus y
HUX (kaKk y COOCTBEHHMKOB wnu npasBoobnagarternen co3fgaHHbiX ODBLEKTOB) MOSABMSETCA MpaBo Ha
MCMNONb30BaHNEe ero npoussedeHust (B Tom 4ducne u dotorpacpmm) B nobbix ¢dopmax. OgHako Ha
ocHoBaHun cT. 1060 TK P® y numua, obbaBMBLIEro nNyGRMYHBLIA KOHKYPC, MOSBASETCA INULLb
NPEMMYLLLECTBEHHOE MPaBO Ha 3aKMtYeHWe C aBTOPOM MPOM3BEAEHUS, YOOCTOEHHOro obyCroBneHHOM
Harpagpbl, goroBopa o6 MCMONb30BaHUM MPOWM3BEAEHMS C BbINATOM eMy 3a 3TO COOTBETCTBYHLLErO
BO3HarpakgeHusl.

Taknm o6pa3om, B LENSX UCKITHYEHMST HENPaBOMEPHOIO UCNOSb30BaHMsA ooTorpadumm, co3gaHHom
aBToOpoM - nobeguTenem KOHKypca, HeOoOXOAMMO 3akfunTb C HMM COOTBETCTBYHOLLMI [OrOBOP
(MMUEeH3NOoHHBIN  JoroBop, [[OroBop 00 OTYYKOEHUW WCKITOYUTENBbHOrO npaea) WM BbINAATUTb
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npegycCMOTPEHHOE TakuMm [OOrOBOPOM aBTopckoe Bo3HarpaxaeHue. Ctatba 1060 K PO Hocut
UMMNEepaTVBHBIN  XapakTep, €ee W3MeHeHWe WnuM HecobniogeHve BneveT Ans  Nonb3oBaTterns
HEBO3MOXXHOCTb MCMONb30BaHUsI COOTBETCTBYOLLEN hoTorpadmu.

Ctount 3amMeTuTb, 4To B CT. 1060 'K PO He onpeneneH Cpok, B TEYEHME KOTOPOro norib3oBaTesib
COXpaHsAeT NPeMMYyLLLECTBEHHOE MPaBO Ha 3aKMyeHue oroBopa ¢ nobeawtenem KoHkypca. [aHHbin
CpOK ycTaHaBnueaeTcs n. 5 cT. 448 'K PO, koTopasa npumeHsaeTtcs B cuny n. 5 cr. 1057 'K P®, nommnmo
TOProB, M K B3aMMOOTHOLLEHUSIM, BO3HMKAKOLIMM B CBS3U C MpoBeAeHMEM MNyGnuyHoro KoHkypca. B
cooTBeTCTBMM C N. 5 cT. 448 TK P®, ecnu npegMeToM TOpProe ObINO TONMLKO MPaBO Ha 3ak/loYeHue
J0roBopa, Takon A0roBop AOMMKeH ObITb NoANMCaH CTopoHaMu He no3gHee 20 AHeNn nocre 3aBepLueHus
TOProB 1 0hOpMIIEHMS MPOTOKONA.

Mo wucTeyeHMn cpoka NPEMMYLLECTBEHHOTO MpaBa nonb3oBaTens dotorpad MOXeT
pacrnopshkatbCAd MO COOCTBEHHOMY YCMOTPEHWIO CBOMM  boTorpachmyeckuMm  Npov3BEOEHMEM,
nobegumBlLIMM B KOHKypce. B 4acTHOCTM, OH MOXET nepegaBaTb MpaBa Ha €ro MCrosib3oBaHMe Mobbim
TpeTbUM Nnuam.

3akoHogaTenb yCTaHaBMMBAaET, YTO B Cflyvae YKIOHEHWMS OOHOW M3 CTOPOH OT 3aKm4eHus
JoroBopa Apyrasi CTOpoHa BrpaBe B cyaeOHOM nopsifgke TpeboBaTb MOHYXXOEHWUS 3aKMNiounTb 4OrOBOp, a
TaKKe BO3MECTUTb YObITKN, MPUYNHEHHbIE YKITOHEHWEM OT E€r0 3aKIHYEHNS.

Ha cerogHawHMn geHb Bce 6Gonbllee  pacnpocTpaHeHue  Mnory4vaeT  MCNosib3oBaHue
doTorpacdomyeckmx MpPOU3BEAEHMI MOCPEACTBOM pasMelleHuMs MX B 0asax [gaHHbIX  Pas3fnUYHbIX
doToareHTcTB. [logobHble areHTCTBa 3aknyalT C aBTopoM doTorpaddum areHTCKUM OOroBop, CyTb
koToporo B cootBeTcTBMM € . 1 cT. 1005 'K P® cBOAMTCA K TOMY, YTO OOHa CTOpOHa (areHT) 0bsa3yeTcs
3a BO3HarpaxzaeHue coBepliaTb Mo MOpy4YeHU0 APYrol CTOPOHbI (MpuHUMMNana) puanYeckue 1 uHbie
OEVNCTBUSI OT CBOEr0 MMEHW, HO 3a CYeT npuHuunana nubo OT UMeHW U 3a cyeT npvHuunana. VHbimu
cnoBamu, dotorpad 3aknovaetr ¢ PoToareHTCTBOM JOroBOp, MO KOTOPOMY MocfedHee npeacraBnser
nHTepeckbl oTorpacdha B pasnMyHbIX B3aUMOOTHOLLUEHWSIX C MOMNb3oBaTeNdaMW. Tak, OHO MOXeT
3aknoyaTb OT MMeHU choTorpada (MM OT CBOEr0 UMEHMW) OOTOBOPLI C MOfb30BaTENSAMN HA PasfnyHbIe
cnocobbl Mcnonb3oBaHMsA doTorpaduin B NEPUOOUYECKUX WU3OAHVAX, PEKNaMHbIX MOocTepax u T.M.
AreHTCcKOe BO3HarpakgeHue 3a npefocTaBlieHHbIE YCryrM B AaHHOM Crlydae COCTaBMsieT, Kak nMpaBuIio,
OTOBOPEHHBIV B COrMaLlEHUN NPOLEHT OT NPUOLINK, NOTYYEHHOW OT MCMONb30BaHusA dotorpadun. MyHKT
3 cT. 1005 TK P® ykasbiBaeT, YTO areHTCKWIA AOroBOP MOXET ObITb 3aKOYEH Ha ONpPeLerieHHbIN CPoK
unun 6e3 ykazaHusi Cpoka OencTBus.

PacnpocTpaHeHa npakTuka, Korga poccumnckme goToareHTCcTBa, pasmeltasa portorpacdumm Ha cantax
nnmbo B KaTanorax C YyKasaHMEM BCEX CyLIECTBEHHbIX YCMOBUA [JOroBOopa Ha MCNOMb30BaHUe
$HOTOCHMMKOB 13 6a3bl AaHHbIX POTOAreHTCTBa, NMPOU3BOAAT TEM cambiM NyonnyHyo odepTy (cT. 437 TK
P®) Bcem 3amHTepecoBaHHbIM nuuamMm. TakuM 00Opa3oMm, areHTCTBa MpefoCTaBnsloT MOMb30BaTeNsM
UCKMIOYUTENbHBIE M HEUCKIIOYMTENbHbIE aBTOPCKME MpaBa Ha WCMOMNb30BaHWE  OMpeaesneHHOn
doTorpadun.

OpHako nomnb3oBaTterib B CUITy pasfMyHbIX OOBEKTMBHBIX MPUYMH HE BCErga MOXET 3aKIio4uTb C
areHTCTBOM HeobXoaMMbIN OOroBOPp Ha MCMonb3oBaHue dotorpacdum B NpoCcTon NMCbMEHHOW dopme. B
crny4ae HEBO3MOXXHOCTU 3aKIHOYEHNST TAaKOro 4OroBopa, Ha B3rMsig HEKOTOPbIX TeopeTunkoB (Hanpumep, O.
CemeHoBon), akuentom (cornmacHo cr. 438 K P® akuentom npusHaeTca OTBET nuua, KOTOPOMY
agpecoBaHa odepTta, O ee NpuHATUM) ByaeT SBNSATbCA COBEpLUEHME JMLOM, MOMyyYnBLIMM OdepTy, B
CpOK, YCTaAHOBIEHHbIN ANA ee akuenTa, 4eNCTBUI MO BbINOMHEHWUIO YKa3aHHbIX B HEW YCNOBMIW JOroBopa.
Hanpumep, nonb3oBaTenb, BbiOpaB MOHPaBMBLUYIOCS emy doTorpadumio, MOXET COBepLUTb onnary,
YCTAHOBIIEHHYIO = yCroBuUAMM nNybnuyHom odpepTbl. B gaHHOM cuTyaumm nonb3oBaTtenb CBOWMMU
OenCcTBUSAMN BblpaXaeT akuenT 1 noryvaeT npaBo Ha Ucrnonb3oBaHne oTorpadoumu.

Bmecte ¢ Tem nmo obwemy npaBuny HecobntogeHume npocTor NMMCbMEHHON (POpMbl COENKN He
BreYyeT ee HeaencTButenbHOCTU. OHO TONbKO NULIAET CTOPOHbI NMpaBa B Criyyae cropa Ccbinatbcs B
NoATBEpXKAEHME COENKM M ee YCIMOBUM Ha CBUAETENbCKUE MOKa3aHWs, HO He nuwaeT ux npasa
NPVBOAWTbL MUCbMEHHbIE U Apyrne gokasaTtensctsa (n. 1 cT. 162 MK PO).

Ecrniv BO3HWMKHET CMop, TO B Ka4eCcTBe JoKa3aTenbCTB K Aery MOXHO OyaeT nproblmTtb pacnevaTku
3 WHTepHeTa Tex cTpaHuy 6asbl OaHHbIX (pOToareHTCTBa, KOTOpble COAEpXaT WCMONb3yeMyto
doTorpacuio, a Takke BCe CyLLeCTBEeHHble ycnosus gorosopa. Kpome Toro, K pacnedatkam MOXHO
NPUAOXKNTE MMAATEXHbIN OOKYMEHT (KBMTAHLMIO, pacnucky W T.M.), NMOATBEPXKAAOLWNA MepeyncrieHne
OEHEXHbIX CPEeACTB 3a UCNonb3oBaHWe oTorpadomm.

MuvpoBas npakTvMka MNOKasbiBaeT, YTO B HAcCTosLlee BpeMs Criyvyan 3akiioYeHWUs areHTCKUX
OOrOBOPOB 3HAYUTENbHO Yy4yacTunucb. Bo MHOrMx pasBuTbiXx CTpaHax Mupa (B 4aCTHOCTM, BO BCEX
ctpaHax 3anagHow Eponbl m CLUA) npeumyliectBeHHOe 6GOMbLUMHCTBO poTorpacdoB MMEKT CBOMX
areHToB, a co3gaHHble nMmu doTorpadun pasmelLarTca B Basax AaHHbIX KPYMHENWMX (POTOareHTCTB
(Gama, Sygma, Sipa), nmetownx ceou npegcraBuTenscTeBa No Bcemy mupy. Crnyvyau HapylleHus npas
doTorpacdoB B 3TUX CTpaHax OOBOMbHO pedkn. OBbACHAETCA 3TO Tem, YTO 3a KaxdbiM U3 aBTOpOB
doTorpadmyecknx MNpovM3BEOEHUA CTOMT MOLUHAs OpraHmM3auusi, crocobHass 3PEKTUBHO 3alUUTUTL
HapylleHHble MpaBa W Mpedynpeantb ux Hapywenue B Oyayuwem. OcTaetcs HageaTbCs, 4YTO CO
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BpeMeHeM UK Poccusi nepevMeT ONbIT €BPOMNENCKMX CTpaH M HOPMbl O 3aluTe npaB aBTOPOB
dhoTorpadpuyecknx NponsBeaeHn (Kak, BNPOYEM, U UHbIX MPOU3BEAEHMIN) OyayT OEeNCTBOBaTb B MOSTHOM
Mmepe.

§ 6. ABTOpCKOE MPaBo B pekname

PeknamHas geatenbHOCTb - 3TO cdhepa, rae O4YeHb 4acTO UCMOMb3YHTCA pesynbTaThl YYXKOro
TBOpYeckoro Tpyga. B HacTosuiee BpemMsi HOpPMbI, CBS3aHHbIE C MPOM3BOACTBOM U pa3MeLLleHMEM
peknambl, CogepXXaTcsi B cneumanbHoM 3akoHe - PegepansHom 3akoHe oT 13 mapTta 2006 r. N 38-03 "O
pekname". CornacHo ct. 3 Ha3BaHHoro ®3 peknama - 370 MHOpMauus, pacnpocTpaHeHHasi MoObIM
cnocobom, B nobon opme u ¢ UCMONb3oBaHMEM NOObIX CpeacTB, agpecoBaHHas HeornpeneneHHoOMY
Kpyry nvu M HanpaeBfeHHas Ha MPUBIEYEHUE BHMMaHUS K OOBbEKTY peknammpoBaHus, oOpMUpOBaHME
UNun NOAAEPXKaHMe UHTepeca K HEMY U ero NPOABWKEHME Ha pbiHKe. HECMOTPS Ha TO YTO 3TO YXXe BTOPOM
BapuaHT 3akoHa, NMPUHATOrO AN YperynmpoBaHMs pasHoOOpa3HbIX OTHOLLEHWIA B PEKIAaMHON UHAYCTPUM,
OH He CHMMaeT MHOXECTBO BOMPOCOB, KOTOpble BO3HUKAOT Yy MpaBONPUMEHUTENEN B CBA3M C €ro
npMMeHeHveM. Yalle Bcero onpegeneHHble Npobnembl BO3HUKAOT Y CyObEeKTOB pPEeKITaMHOro pbiHKa Mo
BOMpPOCaM, CBSI3aHHbIM C MPUMEHEHMEM HOPM aBTOPCKOrO MpaBa NpV NPOM3BOACTBE M pasMeLLEeHMM
pEeKIIaMHbIX MaTepuanos.

30ecbk MOXET CnoXutbCcs ABOSKaA cuTyaumsi. B nepBom criyyae npu nNpou3BOOCTBE PEKITAaMHOMO
mMaTtepuana O4YeHb 4acTO MCMOMb3YKTCA NUTepaTypHble, My3blkanbHble, XYOOXECTBEHHbIE U Apyrue
npousBefeHnsi, OXpaHsieMble aBTOPCKUM MpaBoM. HO kak CTpPOWTb B3aMMOOTHOLLEHMSI C aBTOpaMu
nogoOHbIX npou3BegeHnn? 3akoH O pekname OTBeTa Ha 3TOT BOMPOC He JdaeT, oTcbinas
npaBoNpUMEHMTENEN K HOPMaM rpaXk4aHCKOro 3aKoHoA4aTENbCTRA.

Bo BTOpOM cnydae y npov3BOguTENEen 4acTo BO3HMKAlOT BOMPOC: a MOXET M peknama cama
cumTaTbhCsl MPOM3BEAEHNEM U OXPaHATbCA aBTopckuM npaBoM? Hu B ®3 "O pekname", Hn B K P®
NPSIMOro OTBETA Ha 3TOT BOMPOC HET.

OTBeTbl Ha MOCTABMEHHbIE BOMPOCbI MOXHO HaWTW, TOMbKO MpPOaHann3MpoBaB HOPMblI 0OOMX
HOPMaTUBHbIX aKTOB.

PaccmoTpym OTBET Ha BOMPOC O TOM, KaK CTPOUTb B3aMMOOTHOLLEHMS C aBTOPaMu Npou3BeaeHni,
KOTOpbIE NCMONb3YyIOTCS B peknave.

Mpn npou3BoACTBE peKnaMHOrO MaTepuarna YacTo WCMONb3yeTcss He BCe aBTOPCKOe
npou3BefeHne, a Kakas-To yacTb 3TOro npomsBedeHus. Hampumep, ogvH kagp w3 Bcemu nobumoro
KMHObMIbMa, OfHa CTpOYKa M3 M3BECTHOrO npousBedeHus u T.n. PeknamonpousBoguTens 4acto
OWMOOYHO nonaraeT, YTO, UCTMOMb3ys TakoW MaTepuan B CBOEN OEATENbHOCTU, OH HE HapylLlaeT YbUX-
nubo npas. OpgHako 3TO coBceM He Tak. CormacHo n. 7 cT. 1259 K P® aBTOpckne npaBa
pacnpoCTpaHsATCA Ha 4acTb MPOWU3BEAEHMS, €r0 Has3BaHMe, Ha MEepCOHaX MNPOM3BEAEHUH, ecrnun Mo
CBOEMY XapaKTepy OHM MOryT ObiTb MPU3HAHbI CaMOCTOSATENbHbIM PE3yNbTaTOM TBOPYECKOro TpyAa
aBToOpa U BblpaXeHbl B Kakon-nnbo obbekTuBHom dopme. OTCloga MOXHO caenaTtb TONbKO OAMH BbIBOA:
npy MCMOSb30BaHMN aBTOPCKOro Npov3BedeHMst B MoboM obbeme HEOOXOAMMO CTPOUTb OTHOLLEHUS C
aBTOPOM 3TOrO MPOV3BELEHUSA HA [OTOBOPHOM OCHOBe. Ecnm e npuv NpousBOACTBE peknambl
HeobxoaMMo MCnonb3oBaTh ayovoBuM3yanbHoe npou3segeHvne (Hanpwumep, OTPbIBOK
MYMbTUNIIMKAUMOHHOIO (burnbma, KMHounbMa 1 T.M.), TO Heob6xoouMO UMETb B BUAYy, YTO MOAOOHbIE
Npou3BedeHNsT SABMAIOTCSA  CIOXHBIM  OOBEKTOM M MOMb3yOTCA  OCOObIM  MPaBOBbLIM  PEXUMOM,
npegycMoTpeHHbIM CT. 1263 MK PO.

B cootBeTcTBUM € HasBaHHOM Bbiwe ctateen K PO nog ayanoBmsyanbHbIM NPOV3BELEHUEM
MOHUMAETCs Takoe NPoM3BEedEHME, KOTOPOE COCTOUT M3 3adhMKCMPOBAHHOM CEPUUN CBSA3AHHBLIX MeXay
cobon mnsobpaxeHun (C conpoBoOXAeHWeM WM Ge3 CONpOBOXAEHWS 3BYKOM) W MpeAHasHayeHo Ans
3pPUTENBHOrO. M CIYXOBOrO (B Criydae COMPOBOXAEHUS 3BYKOM) BOCMPUSITUS C  MOMOLLbIO
COOTBETCTBYIOLLMX TEXHNYECKMX YCTPONCTB.

AyouvoBusyarnbHble NPOM3BEAEHNST BKITHOYAOT KMHEMAaTorpaduyeckne nponssBefeHunsl, a Takke Bce
Npou3BeAeHNsi, BblpaXXEHHbIE CPEACTBaMW, aHanorMyHbIMKW  KMHematorpaduyeckum  (Tene- u
BMaeomnbmMbl 1 Apyrme nogobHble Npon3BeaeHns), He3aBUCUMO OT crnocoba Mx nepBoHaYanbHOW UMK
nocriegyolien dukcauun.

Takmm obGpa3som, Mpexage 4YeM MCrnonb3oBaTb XOTs Obl OAMH KOPOTKUA OTPbIBOK MOOOOHOro
npou3BeneHnsi B pekname, Heobxogumo NosnyyYnTb Cornacue Ha MCMoNb30BaHUE y cnedyoLmx aBTOpoB:

1) pexxumccepa-noCcTaHOBLLMKE;

2) aBTOpa cueHapus;

3) komno3uTopa, KOTOpbIN co3dan My3blky (C TEKCTOM unu 6e3 Tekcta) Ans ayamoBu3yanbHOro
npousseneHns. Ecnu KTo-TO TO M3 MepeyuncrieHHbIX aBTOPOB yMep, TO MPUAETCA pasbiCKuBaTb WX
HacnegHWKOB.

CnoXHOCTb ANd peKknammncToB 3aKkii4aeTcs ele N B TOM, YTO JOCTAaTOYHO CMOXHO onpenenuTb,
KOMY k€ B KOHEYHOM UTOre NpuvHagnexuT NpaBoO Ha COo3daHHOEe ayauoBM3yanbHOEe NMpousBedeHve, U B
pesynbTaTte - MofHas HEeBO3MOXHOCTb MCMONb30BaTb B peEKriaMe Takoe NMPOou3BedeHVMEe Ha 3aKOHHbIX
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OCHOBaHusIX. B gaHHOM cuTyaumm CTpagalT He TONbKO PEKITaMONpoM3BOgMTENN, HO U peknamogartenm -
opraHusaumuv u NnpegnpuHMMareny, 3akasaslume OaHHbI maTepuarn. B HeKoTopbIX e cnyyasix ctpagaroT
TaKkKe CpeAcTBa MacCOBOW MHpopMauum, OCyLLECTBASIOWME pa3MELLEeHNEe PEKITaMHON UHGOopMaLnK,
BE[b aBTOPbl MOMYT NPEABABUTL NPETEH3MM K KAXXO0MY U3 HUX.

Mpumep.

OnoBUHCKMI panoHHbIM cyn . MockBbl OTKasan XygoXHMKaM-MynbTUNAMKaTopam B npase
npeTeHOoBaTb Ha KOMMEPYECKYID BbIrOQY OT WCMOMb30BaHUSA HapPUCOBAHHLIX WMW  MEPCOHAaXeMN,
MPULEALINX Ha 3KpaH M3 KHUI M3BECTHbLIX aBTOPOB. JluTepaTopam, B OTNMYME OT XYOOXHWUKOB, rerdye
naetca 6opbba ¢ koMMepcaHTamu, UCMONb3YHOLUMN HEXUTPBIA MAPKETUHIOBLIA MPUEM - pasMeLleHne
Ha YyNakoBKax CaMbIX Pa3HOOOpa3HbIX TOBAPOB MOMYMSIPHbLIX U JIIOOUMBIX POCCUSIHAMW MYNbTTEepOoEeB.
ABTOpCKOE MpaBO AETCKUX nucaTenen cygbl B OOMbLUMHCTBE CBOEM COMHEHMIO He nogsepratoT. U
MoOTOMY MPOU3BOAUTENMN KOCMETWKWU, CragocTen, AETCKMX WIpyLleK CTapaloTcs B MEpBYH o4vepenb
J0roBapuBaTbCs C HMMM, XOTH B CO34aHMM MYNbTUNBMOB, @ MMEHHO B 3TOT MOMEHT, KaK MpaBuIio,
repow KHUrm 1 obpeTaeT y3HaBaeMbI 1 3aNOMUHAOLLMIACA OOMNWK, MPUHUMAET y4YacTue Lenbli KONnekTue
aBTOpPOB.

MIMeHHO 3TO M MbiTanuMcb fokasaTe B [0nNoBuMHCKOM cyde XxXygoxHuk Jleowug Leapuman,
HapuCcoOBaBLUUIA MpuAyMaHHbIXx dgyapaom YcneHckum Yebypawky ¢ Kpokogunom [eHow, n Hatanbs
Opnosa, "oxusmBwasa" Anncy CenesHeBy, ee OTUa M MX MHOFOYMCIEHHbIX Opy3en M3 kHUrm Kupa
BynbiueBa. MNpourpanu oba.

"oNnoBMHCKMI cyd OTKNOHWN UCK r-Ha LBapumaHa k kocmeTtudeckon komnanuu "BPK-Kocmetukc"
(poccuiickoro npepcraBuTenscTBa OGonrapckon "Tomm WOy KOCMETMKC") U Cetu cyrnepMapKeToB
"CeobMOWN KOHTUHEHT". M0 MHEHUI0 XyOOXHWMKA-MOCTAaHOBLUUKA M3BECTHOIO MynbTdunema "Kpokogun
eHa n ero gpysbs", MMEHHO €ro repov KpacoBasMcb Ha ynakoBkax 3yOHOW nacTbl, NpoAaBaBLUENCS B
MarasunHax aton ceTtu. JleoHng LLBapumaH cyen, 4To kKocMeTnyeckasa hmpma nonb3oBanacb co3gaHHbIMU
UM MepCOHaXKaMn HE3aKOHHO, HE MONYYMB €ro paspelleHusi, n notomy norpedosan 4,7 mnH. pyb. B
KayecTBe KOMMEeHCcaL M1 MaTepuansHOro 1 MoparbHoro yliepoa.

OpHako cyn cormacwrnics ¢ goBogamu otBeTymkoB. [NpeactaButens "BPK-Kocmetukce" TaTbsiHa
lMepoBa B Becene c koppecnoHaeHTOM "BpemeHn HoBoCcTen" yTBepXdana, YTo OCHOBaHWUM ONSA KaKux-
nnbo matepuarnbHbIX NPeTeH3nn y r-Ha LLBapumMaHa HeT, NOCKOMbKY Ha ynakoBkax Oblnl COBCEM He €ero
Yebypaluka.

"N3obpaxeHnss Ha ynakoBke 3yOHOM MacTbl OblIM HApMCOBaHblI MO 3aKa3y Halen KoMMnaHvuu
bonrapckumun xygoxHukamu. CpaenaHo 3TO ObINO Ha OCHOBE nwuTepaTypHbIX ONucaHunm Jpyapaa
YCneHcKoro, KOTOPbI He TOMbKO Hamucan KHWkKy o Yebypaiuke, HO Obln M aBTOpPOM CLiEeHapus
MynbTUnNbLMa", - oTmeTuna r-xa MNeposa.

MpenctaButenn wcTua Mpurnawanu B 3an  3acedaHun  OpPYrnx  M3BECTHbIX  XYOOXKHWKOB-
MYMbTUNIIMKATOPOB, KOTOPbIE MbiTaNUCh gOKasaTe aBTOpCTBO r-Ha LBapumana. OgHako cyn npusHan,
YTO M300paXkeHHble Ha ynakoBke 3ybHol nacTtbl Yebypaluka n Kpokogun NeHa He umeeT Huyero obuiero
C nepcoHaxamu, koTopbiX pucosan JleoHng LLBapumaH.

"Hukakmnx gokasaTenbCTB TOro, Yto umeHHo J1. LLiBapumaH BnageeT npaBamu Ha obpasbl repoes
MynbTdunbMa, NPeACTaBneHo He Bbino", - roBopuT nNpeactasutens "BPK-KocmeTukc".

"Mbl He ycnbiWwany MpPakTU4ECKN HUYEro, Kpome XBasiebHbIX 3NMTEeTOB B agpec XyAoxkHuka'. B
NTOre UCK Obln OTKNOHEH <45>,

<45> MenbHukoB K. BepaukT ans Yebypaiuku n 'pomo3seku // Bpemsi HoBocTen. 2007. N 45.

WHorga cnopbl BO3HMKAOT MO NOBOAY MCMNOMb30BaHWs NpOu3BedeHs, aBTOp KOTOPOro yMep.

HekoTopble npousBoauTeny peknambl Oe30CHOBAaTeNnbHO MofaralT, YTO B 3TOM Cchy4ae
npoussBefeHne sBNSeTCs OOWEeCTBEHHbIM [OOCTOSIHUEM M MOXeET CBOOOOHO ucnornb3oBaTbcs 0e3
BbinnaTel Bo3HarpaxgeHud. OpgHako K P® cogepxut HOpMy, KOTOpas roBOpuUT O nepexofe
NMYLLIECTBEHHOIO aBTOPCKOro npasa Mo HaCNeacTBY.

B aTom crnydae HyXXHO 3akmnoyaTb JOroBOP Ha MCMONb30BaHWe NPOM3BEAEHUS UMK €r0 YacTu yXKe C
HacrnegHvkamn. ABTOPCKOE NpaBo NepexoauT K HUM B 6e3goneBom nopsake.

Takum obpasom, ons MCNonb3oBaHWS NPON3BEAEHMS B pekriaMme Heobxoaumo HaWTU HacnegqHMKOB
yMepLUEro aBTopa 1 3akimounTb C KaXKabIM U3 HUX 4OroBop 06 MCNonb30BaHMN NPOU3BESEHNS.

HapyweHune nogobHoro npaBuna MOXET T[po3nTb  pekramonpou3soguTento  6onbwmmm
HENpUSATHOCTSIMM B BMAE He3annaHWpOBaHHOW BbiNsiaTbl aBTOPCKOrO BO3HArpaXaeHus Wnm yyacTusi B
KayecTBe OTBETYMKa B Cyde MO UCKYy O HE3aKOHHOM MCMOMb30BaHWM pesyrbTata WHTENNeKTyanbHON
aesitensHocTU. MNpruMepomM MOXET CAYXXUTb JOCTATOYHO OOLIMPHAsA NpaKTuKa.

Mprmep.

MHorve noMHAT peknamy nuea "CTapbii MENbHUK", rge mMcnonb3oBaHa My3sbika WM. [yHaeBckoro.
BroopkeT ponvka 6bin cepbe3HbIf, 1 LieHa OWNOKN COOTBETCTBEHHO BbICOKa. TeM He MeHee olmnbka Obina
ponyweHa. C ogHMM M3 HacrnegHWMKOB KommoauTopa Obin nognucaH goroBop 06 MCMONb30BaHMM
menogun, 6bin BeiNfIa4YeH roHopap, 1 BONpPOC cuntarncst pelweHHbiM. OgHako co3gaTtenu porvka He yurnu,
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yto y W. [yHaeBckoro ueTblpe HacnegHuka. OoMH M3 CbIHOBEW KOMMO3WTopa Bblkasam CBOe
HeQ0BONbCTBO B CBSA3M C OTCYTCTBMEM 3aKMHOYEHHOTO C HUM OTAENbHOMO COrnalleHunsl, BO3HUK KOHMINKT,
KOTOPbIN rpo3un cyaoM. [lerno B TOM, YTO HacnegHWKU UMenu COBMECTHbIE NpaBa Ha npouseeaeHus .
[lyHaeBCKOro, 1 HacrnegHuK, ¢ KOTopbIM ObINIO NOAMMCaHO cornaileHve, obnagan nuwbe 25% npas. [eno
00 CyAa He [OLUNO, HO 3aKOHYMIOCh AOCTAaTOYHO Cepbe3Ho KOMNeHcaUnen, kotopas He Gblna 3anoxeHa
B OrogkeT <46>.

<46> bycapes I'. ABTopckue npasa B pekname // www.advertology.ru.

WHorga npobnembl peknamMonponsBoanTENs TadTCs B COAEpXKaHUM 3aKIHOYEHHOIo UM 1M aBTOPOM
npoussegeHnss porosopa. Beasa ¢ nocrnegHum neperoBopbl O MNepefade WM UCMOMb30BaHWM
MMYLLIECTBEHHOIO NpaBa aBTopa, PEeKNamonpon3BoAUTENb YacTo 3abbiBaeT, YTO, MOMUMO HUX, ¥ aBTopa
NUMEIOTCS eLLEe U NMYHbIE HEMMYLLIECTBEHHbBIE MpaBa, KOTOpblE TAKKe OXPaHATCHA 3akoHOM. Yalle Bcero
cpeau NUYHbIX MpaB aBTopa HapyLlaeTcs NpaBo Ha UMS.

B cootBetctBMM € N. 1 cT. 1265 K P® npaBo Ha nms - 3T0 NpaBoO MCMNOMb30BaTbh UM paspeLlatb
NCMNOMb30BaHNE NMPOU3BELAEHUSA MOL CBOMM MMEHEM, MO BbIMbILMEHHBIM UMEHEM (NCEBLOHUMOM) WUN
6e3 ykasaHusi UMEHM, T.€. aHOHMMHO.

HasBaHHasa ctatbs 'K PP Takke cogepXvMt umnepaTyBHYy0 HOpMY O TOM, YTO:

1) baHHOEe NpaBo HenepegaBaemMo U HeoTHyaaemo. Ero Henb3sa npogaTe, NogapuTh UK KakMM-TO
OPYrMM CnocoboM UM pacnopsavThCs;

2) Npu nepegadve wunu nepexofe K ApyroMy nuly UCKMOYUTENBHOIO NpaBa Ha npousBedeHve (Ha
NCMonb30BaHNE NPOV3BEAEHNS) NMINYHbBIE NMpaBa BCErga COXpaHATCS 3a aBTOPOM;

3) aBTOp MpoOM3BEAEHMSI HE MOXET OTKa3aTbCA OT JIMYHbIX HEMMYLLECTBEHHbIX MNpas,
npuHagnexawux emy. Jltobble orpaHnyYeHns aBTopa B AaHHbIX MpaBax ABASKTCA HUYTOXHBIMMU.

B cooTtBeTCcTBMM C 3akoHOOATENbLCTBOM ~ PEKNaMOMNPOU3BOAUTENb, MONYyYMBLUMIA OT aBTopa
paspeLleHne Ha UCMONb30BaHWE MPOM3BEAEHMs, 00A3aH yka3biBaTb B PeKMNaMHbIX MaTepuanax MmeHa
BCEX aBTOpPOB, YbW MPOM3BELAEHUSA BKMOYEHbI B peknamy. Hw oguH npoussBoguTenb peknambl He
3aMHTEepecoBaH B 3TOM. PewnTb ykasaHHyl MpobfieMy MOXHO MyTEM BKIHOYEHMS B TEKCT [OroBopa
YCIOBMS O TOM, YTO aBTOPCKOE NMPON3BEAEHME B pekname OyaeT Ucnornb3oBaTbCs aHOHMMHO.

YacTo npu npov3BOACTBE peKnaMbl TOTO WM WMHOIO ToBapa WCMNOMNb3ylT 0bpa3sbl M3BECTHbIX
NNYHOCTEN - MEBLOB, MY3bIKAHTOB, MONIUTUYECKMX Aedtenen un T.n. CuutaeTcs, 4To 31O cnocobcTByeT
NpOABWKEHUIO TOBapa, POCTY MONYNAPHOCTM pekraMmpyemort hupmbl, a pekriamMa nonb3yeTcsi JOBEPUEM
y notpebutend. OgHako HeOGXO4MMO MOMHWTbL, YTO WCMONb30BaHMEe obpas3a B peknamHON KamnaHuu
BO3MOXHO TOJSIbKO C COrflacusi caMoW Nn4YHoCTW. B nmpoTuBHOM criyyae mcnonb3oBaHue obpasa Oyaer
He3akoHHbIM. B Poccnn yacTto aTo npaBuno 3akoHa HapyLlaeTcs. Yalle Bcero B 0Te4eCTBEHHOM peknamMe
npegnoYMTaoT NCNoNb3oBaTh 0O6pa3bl 3anagHbiX 3BE34, HO MOMYT BCTPEYATLCH U HApYLLUEHWUS] aBTOPCKUX
NpaB OTEYECTBEHHbIX 3HAMEHUTOCTEMN.

Mprmep.

Ewe HepaBHO MoOCKBY yKpallanu LUUTbI, peKknamupyoLline HOBbIM copT BoAkM "MBaH [pO3HbLIN".
"I'po3Horo" nsobpaxan Kpuin AkoBnes, ToUHee, ero nepcoHax ns ounoma "MiBaH BacunbeBndy mMeHsieT
npodeccuto”. MNoxoxe, akTep NPOYHO BOLLEN B POSib MOHapXa, NOTOMY Kak, YBUAEB LUUTbI, BO3MYTUIICH U
nogan B cyA Ha Komnanuio. Boobue-To B Poccun Bonmpockl aBTOPCKOro npaea B pekname akTudeckn He
yperynvpoBaHbl. OgHako B TeX HEMHOMMX Cry4yasix, Korga 3HaMEHWUTOCTU CyasaTCa C HapyLuuTensmu,
demypga nNpuHMMaeT CTOPOHY 3Be3d. He crtan uvcknioveHnem u HOpuii SKOBNEB, KOTOPbLIA MpoLEce
Borpan. WLutel ¢ MiBaHoM ['po3HbIM-AKOBNEBBIM CHANKU, a OYTbINKM C M30OpaXkeHneM repost usbsnu U3
npogaxmn <47>.

<47> KasaHckas O.B. 3Be3gHbivi Bow // Mpodounbe. 2000. N 23(195).
§ 7. Peknama kak 06bEKT aBTOPCKOro npaesa

B cBs3M Cc paccmoTpeHneM BOMPOCOB, CBA3AHHbIX C aBTOPCKMM MpPaBOM, 3aKOHOMEPEH BOMpPOC:
ABMNSAETCA NM cama peknama OOBbEeKTOM aBTOPCKOro npaea, OydeT nM OHa OXPaHsITbCS HOpMamu
aBTOPCKOro npaea? AHanu3 HOpM aBTOPCKOro NMpaBa Mo3BOSISIET CAeNaTh BbIBOA O CreayloLleM: B cTaTbe
1259 TK P® peknama B kavyecTBe 0b6beKkTa aBTOPCKOro npaea He ynomuHaetcs. B n. 6 ct. 1259 MK P®,
MOCBSILLLEHHOM HEOXpaHseMbIM OObEKTaM, pekriama Takke He yKasaHa.

OpHako crnegyeT NMOMHWTb, YTO NEepeYeHb OXPaHAEMbIX aBTOPCKMM MPaBOM OOBEKTOB sIBNAETCA
OTKpbITbIM. TlyHKT 1 cT. 1259 TK P® cogepXvT MonoxeHuwe O TOM, YTO, MOMUMO MEPEYUCIIEHHbIX B
OaHHOW cTaTbe OOBLEKTOB, MPaBOBOW OXpaHe nognexar v "Opyrve npou3BeneHus’”, K KOTOpbIM
crpaBeffMBO MOXHO OTHECTU U peKnamy.

KoHeuHO, peknamHble Matepuanbl OyayT OXpaHATbCA HE3aBUCUMO OT MX [JOCTOMHCTB MU
HasHayeHusi, cnocoba BbipaxeHusd. OOUHAKOBOW NPaBOBOM OXpaHoW ©OyayT Monb30BaTbCHA  Kak
BbICOKOXYOOXXECTBEHHbIE peKnamHble MaTepuarsl, Tak U Te, KOTOpble He AOTAMMBaT 4O 3TOr0 YPOBHS.
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CnepyeT OoTMETUTb, YTO He Bcsikasi peknama byaet o6bekToM aBTOPCKOro nmpaea, a TOnbko Ta,
koTopasi obnagaeT BCeEMU MpuU3HaKaMm, KOTOPbIMU C TOYKM 3PEHUSI 3aKOHa A0OMKHO obrnagaTb aBTopckoe
npounsseneHue.

B 3TOM OTHOLLEHMN K pekrnaMe NpeabsBnsaTCs credyowmne TpeboBaHUs:

1) peknamHoe NpPOWU3BELEHME OOMKHO obnagaTb TBOpYECKMM XapakTepoM. OHO AOMKHO OblTb
OpUrMHanbHbLIM U HEMOBTOPUMBIM;

2) peknama [ormKkHa ObiTb BblpaXkeHa B Kakom-nmbo oObekTUBHOW oopme (MMCbMEHHOMW, B dhopme
n3obpaxkeHus, B oopme 3ByKO- UNK BUZeo3anucu, B 06bLeMHO-NPOCTPAHCTBEHHOW chopme nnum ap.).

OO6bekTnBHast bopma MO3BOMASET APYrMM NuuaMm, KpoMe CamMoro aBTopa, O3HaKOMWUTbCH C
npousBeaeHNeM. YCTHble peknamHble NPou3BedeHUst ByayT OXpaHATbCS aBTOPCKUM MPaBOM TOMbKO C
MOMeHTa Mx obHapoaoBaHMUsl, ECIM OHU HE 3anMcaHbl HA MarHUTHBIN, LMAPOBON UMM UHOW HOCUTENb.

[nsi BO3HWKHOBEHWS!, OCYLLECTBINEHNS U 3alUTbl aBTOPCKMX NpPaB Ha peknaMHbliAi matepuan He
TpebyeTcs cobnogeHns Kakmx-nnbo dopmanbHOCTeN (permcrTpaumm, 4eNOHMPOBaHNUS U T.1.).

VIMEHHO MOSTOMY pekrnaMucTbl, CO34aB OpUrMHanbHbIE pPeKnamHble MaTtepuarnbl, BrpaBe
3awmLiaTh MX OT HE3AKOHHOTO MCMOSb30BaHUS, B TOM YMCIIE KOHKYPUPYIOLLMMU PEKNaMHbIMKU doupMamu.
MogoobHoe KonuMpoBaHME peKnaMHOro npou3BedeHust (MOMHOCTbIO  WMNW OTAENbHbIX 3NEMEHTOB)
BCTpeYaeTcsl 4OBOMbHO YacTo. Yalle Bcero MMMTUPYIOTCS SreMeHTbl BUAEOPONUKoB U 6unbopaos. Kak
cnpaBefnvMeo otmeyaeT A. BopoHOB, y Kaxaoro ponuka u 6unbopaa ecTb CHOXKET, a ero He3akoHHoe
KOMMPOBaHUE HOPUANYECKM A0Ka3aTb eLle CrOoXHee, YeM CBOW MNpaBa Ha TOBAPHbIA 3HAK U 0OpPMITIEHNE
ynakoBku. Mo3ToMy MCMONb30BaHUE YYXXUX CIOXKETOB - BCEr4a BbICLUMIA NMUMOTaX, Takoe Aake HasBaTb
napasuTMpoBaHUEM A3blK HE MOBOpaYMBaeTcs <48>.

<48> BopoHoB A. 3onoTtble konum // KommepcaHTb-AeHbrn // www.out-door.ru.

Mpumep HapyLieHus.

Bo Bpems yemnmoHaTta mupa no xokketo B CaHkT-lleTepbypre LeHbl Ha pasMelleHne pekrambl
BbIPOCIN BTPOE, W agMUHUCTpauusa ropoga Obina BbIHYyxOeHa 3akpbiTb 300 onycTeBWUX LMTOB
XOKKenHon peknamon. ®upma "Aneko" caenana 30 nnakaToB, NOBTOPMB 3NEMEHTLI AN3alHa U LIBETOBYIO
raMmy coumasnbHbiXx 6unbopaos, hakTMYeckn MNOLKMIOYMB MOCHEOHNE K CBOEW PEKNaMHOM KamnaHuu, u
coBepLueHHOo becnnaTtHo.

Ewe 6Gonee u3obpetatenbHO, WCMOMb3ys MNpUEM "MPOOOIDKEHWE MOCrnaHus", cnapoaMpoBany
peknamMmucTbl BbIOOpHbIE MiakaTbl BaneHTuHbl MaTBMEHKO: MpayHble HOCUTENW € No3yHroMm "Haww ropog
yctan" v usobpaxeHMem YTOMIIEHHOIo AoHenb3s atnaHTta. Cpasy nocre BbibopoB B [leTepbypre
nosiBunucb 6mundopabl nenbmeHen "[apba" ¢ MOAEHTMYHBIM aTiaHTOM, MEpPBOWM 4acTbio crioraHa "Hatu
ropoA...", HanMcaHHOW TeM Xe MOHYMEHTarbHbIM LUPUPTOM, U NPOAOIMKEHUEM KPaCHBbIM KYypCUBOM
"...otgoxHyn. CbIT u goBoneH".

Komnanum "Aneko" un "[apbs", cnapoampoBaB couManbHyl peknamy, He HaHecnu yuiepb
KOHKpeTHOMY npoussoguTento. lMogobHble OencTBus, HecMoTps Ha CBepx3addEKTUBHOCTL 3a CYeT
NCMOMb30BaHMS Yy>KOro MHPOPMALIMOHHOIO pecypca, NPaKTUYECKN He HakasyeMbl IOPUANYECKN <49>,

<49> BopoHoB A. 3onoTtble konuu // KommepcaHTb-LeHbrn // www.out-door.ru.

B HacTosiLee BpeMsa cpeam cambiX pacrnpoCTpaHeHHbIX OOBHEKTOB peknambl, KOTOpble NMPU3HATCA
0oObekTaMmy aBTOPCKOro npaea, BbIAENSHOT:

1) cnoraH. 310 3anoOMMHalOLLEECH KOPOTKOEe NpeafioXXeHNe iy CnoBocovYeTaHne, Hecyllee B cebe
OCHOBHYIO peknamHyto mMHdopmaumo. OH, Kak npaBumno, ucrnonb3dyetcss Nnbo C LEnblo NpoaBMXKEHUS
Kakoro-nnbo ToBapa 1 ycnyru (CobITOBbIN CrioraH), imbo C Lerbio NOBbILIEHUS UMUOKa CamMon KOMMNaHUu
(MMyOXKeBbIN CrioraH);

2) 6unbopabl, KOTOpble MPeaCcTaBnstoT COOOM WKTbI pekraMHoro xapakrepa 3 x 6, 3 x 12 m.
O6bIYHO OHM YCTaHaBNMBAKOTCS HA CaMbIX OXMBIEHHbIX yvacTkax ynuu. [lepBble peknamHble WUThI
nossunuck okono 100 net Hasag B AMepUKe;

3) peknamHble adwuwKn, KOTOpble MPEeACcTaBnsAlT Pa3HOBUMOHOCTb MEYaTHOW  peknamel,
packKreMBalTCa Ha ynuuax U cogepXaTt aHOHC Kakoro-nnmbo cobbiTusi, KOTOPOE AOIMKHO HacTynuThb;

4) pagno- 1 BUOEOPOSINKM PEKITaMHOrO Xapakrepa.

MHorga npu co3gaHuy  peknamHOro MaTtepuana BO3HMKaeT 3aKOHOMEPHbBIW BOMPOC: KOMY
npuvHagnexar aBTOPCKME MpaBa Ha peknamy, €ecnu daHHoe npouv3BefeHue Obino co3gaHo Mo
cnyxebHomy 3agaHunio? MN3BECTHO, YTO, C OQHOW CTOPOHbLI, aBTOPOM MPOU3BEAEHUS SIBNSETCS TONbKO
dusnyeckoe nNuUO, TBOPYECKUM TpydoM KOTOporo Obiio co3gaHo aTo npoussefdeHve. Ho, ¢ gpyrown
CTOPOHbI, peKnamMHble mMaTepuarnbl CO30arTCa AJ19 PEKITAaMHOrO areHTCTBa, B KOTOpOM paboTaeT Takou
aBTop. OpraHusauusi BbinnaynBaeT emy 3apaboTHy0 nnaTty UMEHHO 3a TO, YTO aBTOP CO3JaeT Af1st Hero
peKnamMHble NPOU3BELEHUS.

B IpaxgaHckom kogekce PO cnyxebHbiM MpounsBedeHMsM MOCBALEHa creuvarnbHas cTaTbs.
CornacHo n. 1 cr. 1295 TK P® aBtopckve npaBa Ha nNpou3BedeHMe, cOo3gaHHoe B npegenax
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YCTaHOBJIE€HHbLIX OI1A paGOTHMKa (aBTopa) TPYyLOOBbIX obsi3aHHOCTEN, npuHagnexart aBTopy. OgpHako
NCKIMIOYNTENBbHOE NPaBO Ha peKrnamMHble MaTtepuarbl, CoO30aHHblE B paMKax cny>|<e6Horo 3agaHus, 6y,u,eT
npuHaanexartb pa60To,u,aTemo, eCnn TpyaoBbiIM UM MHbIM OOroBOPOM MeXAy HUMU He YyCTaHOBJIEHO
MHOE.

ABTOp peknamMmbl MMeeT npaBOo Ha nony4vyeHune OoT pa60Top,aTenﬂ BO3HarpaxgeHuA. rlopFID,OK n
ycnoBusa ero Bblinnatbl AOJXHbI onpenenAaTbCA CTOpOHaMu B 4OroBope. B cny4vyae ecnu pa60Top,aTenb n
paGOTHMK HEe npuwnm K cormaweHno no noBoAy BO3HarpaxgeHwud, OHU MOryT 06paTl/ITbCFI B CyAa. B
cny4ae pacCTopXeHuda TpyagoBoro gorosopa c pa6OTHI/IKOM pa60Top,aTenb BCE paBHO COXpaHAET nNpaBo Ha
Mcnosfib3oBaHMe N3roToBJ1IEHHOIO pEKINamMmHOro Mmartepuana. W TonbKo ecnun pa60Top,aTenb B Te4eHune Tpex
NeT He UCNOoNb3yeT peKnamMHble Martepualnbl U He npenocTaBlideT 3TO NpaBOo ApPyromy nuuy, aBTOp
pPeKnamMHbIX MaTepunarnoB MOXET I'Ipl/l06peCTl/I NUCKITKYNTESTIbHOE NpaBO Ha CJ'IY)Ke6HOG npon3seneHne.

Mnasa 5. CYAEBHAA NMPAKTUKA U OTBETCTBEHHOCTb 3A HAPYLWEHUE
ABTOPCKUX NPAB

§ 1. KoHbnukTbl MeXay aBTOpoM U n3gaTensiMm U nytu
nx paspellenus. CyaebHas npaktvka

Mpaktuka, B TOM 4ucne u cygebHasi, NokasbiBaeT, YTO MexAdy asBTopamMu W u3gatensiMu
OOCTaTOMHO 4acTO BO3HUKAKT KOHQIIMKTBI CaMOro pas3HoobpasHoro poga. 310  00yCrnoBreHo
OCOBEHHOCTAMUN OTHOLLEHWUI, BO3HMKAKOLLMX MEXAy Ha3BaHHbIMU cybbektamu. B yactHocTh, nogobHble
OTHOLUEHMSI MOryT ObITb OGOPMIIEHbI OOFOBOPOM WNKU He odopmnATbea BoBce. B nwobom cnydae
BO3MOXHO BO3HUKHOBEHWE MPOBNEMHBIX CUTYaLWNA.

MockonbKy peyb nMOeT O KOH(rMKTax Mexay aBTOpOM WU u3gatenem, TO npexae Bcero crnegyet
paccMOTPETb JOTOBOPHbIE OTHOLLIEHUS AaHHBIX ML, U, COOTBETCTBEHHO, NPOBNEMbI, KOTOPbIE OHU MOTYT
nopoauTb. XopoLMM JOrOBOPOM MOXHO Ha3BaTb TOT JOTOBOP, KOTOPLIA yCTpaMBaeT 0b6e CTOPOHbI, €ro
3aknoumnBLne. B Tom cnydae, ecnu JOroBop He yCTpavMBaeT OAHY U3 CTOPOH, €ro fy4lle nepe3aknoynThb,
y4uTbiBasi MHTEPECHI U aBToOpa, U n3gatend. ATo OObACHAETCS B MEPBYIO O4epenb TEM, YTO YENOBEK, He
YOOBIETBOPEHHbIA YCINOBUAMW CBOEro Tpyda (a ons aBTopa 3TMMMU YCIOBUSAMW SBMASIETCA AOroBOp),
paboTaeT ropas3go Xyxe [OBONbHOro paboTHuka. Kak crnegctBue, MOXeT HabmnogaTbCsl CHWXKEHWe
KadecTBa NpefocTaBrisieMon NPoAyKLUMWN, HapyLLeHe CPOKOB U T.4,.

[Mpn paccMOTpeHun CnopoB Mexay m3gatensMy U aBTopamu CTOUT OTMETUTb, YTO paspaboTka
OOroBOPOB - 3TO Aeno m3patens. Hanbonee pacnpocTpaHeHHbIV BU AOroBopa, 3akiiio4aemMoro Mexay
nsgaTtenem v aBTOpPOM, - 3TO M3OaTENbCKUA NMULIEH3VNOHHbIA LOroBOp.

Yactb yeTtBeptas K PP copepxut cr. 1287, B KOTOpOW 3akoHopaTtenb 0cobo oroBapuBaeT
yCroBus, KoTopble criegyeT BKYaTb B M3OATENbCKUA JULEH3NOHHBLIM AoroBop. B gaHHOM Hopwme
JaeTca onpegeneHne 3STOro AoroBopa. OTO [AOroBOp O MpenoCTaBfieHMM MpaBa  WUCMONb30BaHUSA
Npon3BeAEHNs, 3aKMOYEHHbI aBTOPOM UMM MHbIM NpaBoobnagaTtenemM c msgartenem, T.e. C NIMLUOM, Ha
KOTOpoe B COOTBETCTBMM C [JOrOBOPOM Bo3rnaraetcsas 00s13aHHOCTb u3gaTb npoumsseneHve. B
COOTBETCTBMM C HMM TNULEH3MaT 00s183aH HayaTb MCMNONb30BaHWE MPOU3BEOEHMSI He MO3OQHee Cpoka,
YyCTaHOBMEHHOro B AorosBope. B nMpoTuBHOM criyyae nuueHavap BrnpaBe OTkas3aTbCsd OT goroBopa 6e3
BO3MELLIEHUS JIMLEH3NATY MPUYUHEHHBIX TakMMm OTKa3oMm YyObITKOB. Ecnv ke B goroBope OTCyTCTBYET
KOHKPETHbIN CPOK Havarna UCcnosib3oBaHUS NPOM3BeAEeHUS, TaKoe NCMONb30BaHNE OOIMKHO ObiTb HAa4YaTo B
CpOK, OObIYHbI ONs1 OaHHOro Buaa NpoM3BEAEHUA M criocoba KX wucnonb3oBaHus. Kpome Toro,
N34aTenNbCKUN NMLUEH3NOHHBIV JOTOBOP MOXET ObITb PACTOPrHYT NIULIEH3NAPOM MO OBLLMM OCHOBAHMSAM U
B nopsigke, kotopble npegycmoTpenbl cT. 450 K P®. lMpu pactopxeHnn nuueH3nap Bnpase TpeboBaTb
BbINsiaThl €My BO3HarpaXaeHvs, npegycMoTPEeHHOMo AaHHbIM JOrOBOPOM, B MOJTHOM pa3mepe.

CoOoTBETCTBEHHO, OCOObLIMM YCIOBUSAMM B M3O0ATENBCKOM JIMLUEH3MOHHOM [OroBOPE BbICTYMAKOT
CPOK M3[aHusi NPOM3BEAEHUSA N pa3Mep BO3HarpaXkgeHWst aBTopy.

N3gaTenbCkuin (MMLEH3MOHHBIN) AOrOBOP MO CBOEMY OOBbEMY MOXET ObiTb HEDOMbLUMM, a8 MOXET
npencraensite cobon BeCbMa 3HaYNTENbHbIN AOKYMEHT. [lJaHHoe 06CTOATENBbCTBO 3aBMCUT OT Pa3NINYHbIX
(haKTopOoB, HaMpUMep OT TOro, Kakme npaBa U Ha Kakux yCnoBusIX NonyvaeT usgarterib, a Takke Ha Kakoe
rnpov3BefeHne (nNUTepaTypHOe npo3anyeckoe npou3BeneHne, MnepeBod, CTUXOTBOPEHUE, PUCYHOK,
cnavg). Kpome TOro, uagarenb, MOMUMO TPagMUMOHHBIX MpaB Ha W34aHWe W pacrnpocTpaHeHue
npov3BeneHnss Ha BGyMakHOM HocuTene, MOXeT MonyyaTb MpaBO Ha WUCMOMb30BaHWE MNPOU3BEOEHMS
(Hanpvmep, pomaHa WM Nbecbl) B 3NEKTPOHHOM BuAe wnv nyTem ero nepepaboTkum B nutepaTypHbIN
CLeHapuvi B Lensax 3KpaHuM3aumm 1 NOCTaHOBKU cnekTaknsd nnbo ceemkn pmnbma. B nogobHonm cutyaumm
B Uenax npegynpexgeHus BO3MOXHbIX Hedopasymenui B Oygyuiem cTopoHam  uernecoobpasHo
OroBOpWTbL  Hambonee CyLeCcTBEHHble YCMOBWS MpU  MNOAOOHbIX  cnocobax  MCMonb3oBaHus
cooTBeTCTBYOLEro npou3segeHuns. Kpome toro, Heobxogumo yyecTb, YTO u3gatenb He 3aHMMaeTcs
Takoro poga 6msHecom, B CBSI3U C YeM B M3gaTeNbCKOM [OrOBOPE CreayeT COorfacoBaTb BO3MOXHOCTb
nepeycTynku nagaTenem npas Apyrum nuuam (MyrnbTUMELUAHOW KOMMAHUN UM KNHOKOMMaHWUK).

67
CkonuvpoBaHo 13 PaspaboTtka
http://y4ebHukn.nHcpopm2000.pdh ANEKTPOHHbIX BUBIMOTEK

https://npaBo.nHpopm2000.pd



HanucaHue Ha 3aka3 ctygeH4veckux pabot http://y4e6Hukn.nHpopm2000.pc

[oBOpsi O KOH(hNUKTax Mexay u3gaTeneM M aBTOpPOM, a Takke crnocobax ux paspeLueHus,
HeobX0AMMO PacCMOTPETb OTBETCTBEHHOCTb M3faTens 3a HapylleHUe YCIOBWIW 3aKIOYEHHOro mexay
HUMK gorosopa. [Npexae Bcero, He CTOUT OTOXAECTBMSATb OTBETCTBEHHOCTb 3a HAapyLUEHWE YCIOBUWN
KOHKPETHOro [OroBopa O Mepefaye WCKMYUTENbHBIX NMPaB C OTBETCTBEHHOCTBIO, HACTynawLllen 3a
HapyLleHVe aBTOPCKMX npaB. B nocnegHem crnydae HapylweHUMEM aBTOPCKMX NpaB CYMTAETCA m3gaHue
KHWr, GpoLutop, NnakaTtos, KaneHaapewh Wnu ApYrMx HocuTener npou3BeAeHU npu OTCYyTCTBUM
HeoOXOAMMbIX  MPaBOMOYMIA,  YOOCTOBEPEHHBIX [OOTOBOPOM, a Takke  HapyleHWe  JINYHbIX
HEeVMMYLLLECTBEHHbIX MpaB aBTopa (NpaBa aBTOpPCTBA, MpaBa Ha WMs, MpaBa Ha OOHapopoBaHuWe
npousBefeHnsi, NpaBa Ha 3awuTy penyTauum aBTopa, npaBa Ha OT3biB).

Ecnv mexagy aBTOpoM M m3gaTenem 3akmiodeH aBTOPCKUA JO0roBop (4OroBop 00 OTYyXAeHUM
aBTOPCKOro npaBa WMv JULEH3NOHHBIA O0roBOp), TO MOXHO MNPEAnofiokUTb BO3HUKHOBEHME [ABYX
CUTyaumi ncxoast U3 CyGbEKTHOrO cocTaBa OTHOLLEHUIA.

B nepBoi cuTyaumm mnspgaTtens 3anHTEPEcOoBano Kakoe-nmbo npou3BefeHune nuTepaTypbl, Hayku
UnNn uckycctea. [ns BO3MOXHOCTW M34aHWs OAHHOTO MPOM3BEOEHUS OH 3akrni4vaeTr Heobxoanmbin
Jorosop ¢ aBTopom. Mo cornalieHnto CTOPoH TUpPaX KHWUMM Obin ycTaHOBMEH B AoroBope, Hanpuvep 10
TbiC. 3Kk3eMnnsipoB. COOTBETCTBEHHO aBTOPCKOE BO3HarpaxgeHve Obino OonpederieHo He B BuAe
MPOLEHTOB OT OTMYCKHOM LEHbl TMpaXa KHWMM (MHOro HocwuTens), a B TBEPOOW CymMe, T.e. B Buae
€[VHOBPEMEHHOTO BO3HArpaXxgeHus, Hanpumep, B pyonax u3 pacdeta 1000 eBpo no oduumanbHOMY
Kypcy LIB P® Ha geHb nnaTexa.

B cooTtBeTCTBMM C ycnoBusIMM OOroBopa 4YacTb CyMMbl roHopapa (Hanpumep, 300 eBpo) Gbina
BbiMfl@a4yeHa Mpu €ero MnoAnuMcaHuv (Unuv, HanpuMmep, Mo UCTEYEHWMM OMNpedeneHHOro BPEMEHM Mocrne
nognucanus). OcTaBLUYOCA YacTb BO3HArpaxgeHus usgatens obsizancsa BbiMaaTuTb NOCHe NOANUCaHMSA
npou3BeaeHns B NevaTb UM Nocre BbIXo4a Tupaxa.

Kak n 6bino 3annaHvMpoBaHO, kHWra Bbilwna B cBeT. OgHako usgatenb oTkKasancs BbinnaTtutb
aBTOPY BTOPYH YacCTb rOHOpapa, COCIaBLUMCh HAa SKOHOMWYECKUIA KPU3UC B CTpaHe, OTCYTCTBME cripoca
Ha KHUIY 1 UHOE (MPUYMHBI MOTYT ObITb Pa3NUYHBIMM).

B cBA3n c Tem 4TO usgarenb, ecnu SOroBOpOM 3TO NPEAYCMOTPEHO, MOXET NepeycTynuTb CBOU
npaBa TpeTbMM NuLaM, BO3MOXHO BO3HUKHOBEHME BTOPOW MpobnemHon cuTyaumu. Hanpumep, oawvH
nsgartenb Mo 3akYEeHHOMY C aBTOPOM [OrOBOPY MEpeycTynun Apyromy vM3gatento npasa Ha usgaHue
npousseneHns. Pa3amep BO3HarpaxgeHusi nepBoro ma3gatens Obin onpegeneH crtopoHamMu B Buae
€[ VHOBPEMEHHOIO nnaTexa.

Mo ncTedeHun ycTaHOBIIEHHONO AOrOBOPOM CpOKa u3gaTternb, HapyLIMB YCMOBUST 3aKIHOYEHHOrO
O0roBopa, oTkasarcsi BbinnaTuTb NEPBOMY M3OATEN0 COMacoBaHHbIA MU FOHOpap.

EOVHCTBEHHBIM BbLIXOAOM M3 CIOXMBLUEWCA CUTyauuMn ANS aBTopa M MEepBOro v3gatens, ecnv
NMeperoBopbl C HaApYyLIMTENEM HU K YeMy HE MPUBENMU, OCTaeTcs obpalleHne B Cyd 3a 3aliMTON CBOUX
npae. B gaHHOM crnyyae BaXKHO MpaBUNbLHO OMPEenenvTb pa3mep OTBETCTBEHHOCTU MO HEUCMOSTHEHHbLIM
obsasatenbctBam. B cOOTBETCTBUM C IpaKOaAHCKMM  3aKOHOOATENbCTBOM pa3Mep MOCTaBMeH B
3aBMCMMOCTb OT BuOA 3aKYeHHoOro astopom poroBopa. Ctatbs 1290 K P® ycraHaBnusaet
OTBETCTBEHHOCTb M0 JOrOBOpaM, 3akioyaeMbiM aBTOPOM npou3BeneHust. Tak, 3akoHogaTeNb orpaHnymn
OTBETCTBEHHOCTb aBTOpa MO AOroBOPY 00 OTYYXXAEHUWN UCKIIOYMTENBHOMO NpaBa Ha NPOU3BEAEHME U MO
NULEH3NOHHOMY [OrOBOpY CyMMOW — peanbHOro yuiepba, MNpUYMHEHHOTrO [JpYron CTOpPOHE, €ecrnu
[JOroBOPOM He MpefyCMOTPeH MEHbLUMW pasMep OTBETCTBEHHOCTW aBTopa. YacTb 2 HasBaHHOW Bbllle
ctaten K P® 3akpennser npasBuno, no KOTOPOMY B Crydae HEUCTNOMHEHWUS WKW HeHaa exallero
NCMOSMHEHNsT [OroBOpa aBTOPCKOro 3akasa, 3a KOTOpOe aBTOP HECET OTBETCTBEHHOCTb, aBTop 006s3aH
BO3BpaTUTb 3aKa34yMKy aBaHC, a Takke ynnaTtuTb eMy HeyCTOWKY, eCriv OHa NMpeayCcMOTPeHa 4OrOBOPOM.
Mpu sTomM 06LWMI pa3mMep yKa3aHHbIX BbiNnaT OrpaHUY4eH CyMMOW pearibHOro yuiepba, NpuyYMHEHHOro
3aKas4mKy.

3akoHogaTenb, Kpome TOro, mpegycMmoTpen Ans astopa (ero npaBONpeeMHUKa) BO3MOXHOCTb
BblGopa hopMbl OTBETCTBEHHOCTU. B 4acTHOCTU, BMECTO yObITKOB OH MOXET B3blCKaTb KOMMEHCALUMIO,
npeaensl KoTopon 06o3Ha4veHbl B ¢T. 1301 K PO,

Ocoboe BHMMaHuWe cnefyeT yOenuTb COCTaBNEHMIO MCKOBOrO 3asiBrneHus. Hanpumep, ecnu B
3agBneHnn bGygeT nocTtaBneH BOMPOC TOMbKO O BO3MELLEHUM YObITKOB, TO MO KpavHen Mepe usgartesb
OCTaHETCA B MNPOUrpbIIE, MOCKOMbKY OH CMOXET MOfyYuTb MO PeLeHuio cyga TOMbKO CymMMy
BO3HarpaxgeHus no goroesopy. B cBA3M ¢ 3Tum n3gatento n aBTopy HEOOXOAMMO €eLle Mpu 3akmnioyeHnm
goroBopa nogymatbe 06 obGecneyeHMn UCMOMHEHUs 00a3aTenbCTB No Hemy (Hanpumep, B BuAe
HeycTovkn). OgHaKo ecriv Takon MyHKT OTCYTCTBYET B COrfalleHuu, TO aBTopy WIn usgartento He CcTouT
oTyamBaTbcs. B cootBeTcTBMM co cT. 395 K P® Hapywwutenb 3a nonb30BaHWE YY>XUMWU OEHEXHBIMU
cpenctBamu (B HalweM Criyvyae aBTOPCKUM BO3HarpaxgeHvem) BCNeACTBUE MX HE3AKOHHOTO yaepKaHus
0053aH ynnatuTb KOHTPAareHTy NpoLEeHTbl HAa CyMMY HEBbINMA4YEeHHOr0 aBTOPCKOro BO3HarpaxaeHus. B
COOTBETCTBMU C [aHHOW CTaTben pasMep MPOLEHTOB OMnpefensercd uUcxogsa M3 YYeTHOM CTaBKM
GaHKOBCKOrO NpoLeHTa Ha AeHb NPeabsBNEHNS UCKa UITN BbIHECEHUS peLleHns (C y4eTOM ANIMTENbHOCTU
NMPOCPOYKUN NfaTexa).
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Hanpumep, BaHk Poccuun yctaHoBun ctaBKy GaHKOBCKOrO mpoueHTa B pa3mepe 55% rogoBbix.
CnepoBaTenbHO, €Cnv MPOCPOYKa NnaTexa Ha AeHb BbIHECEHUS pPEeLUeHUsi COCTaBuIa, Hanpumep, OauH
rod, apouTpaxHbl cya Unu cyd oOLlen pUCOuKLMKN, B 3aBUCMMOCTU OT Kateropum gen, obssaH Oypet
BbIHECTW PELLUEHNE O B3bICKaHUWM C OOMMKHMKA, MOMMMO aBTOPCKOrO BO3HarpaxgeHus, Hanpumep 1000
eBpo, eLle 1 550 eBpo B pybnsix no ocdumuymansHoMy Kypey (55% ot 1000 espo).

BuHOBHMKOM KOH(bnuMkTa He Bcerga BbICTynaeT wsgatenb. B oTgenbHbIX  cuTyaumsx
He0OpOCOBECTHBIN aBTOP CTAHOBUTCS OTBETYMKOM MO MCKY U3gartens.

Ha nepBbI B3rnag B3aMMOOTHOLLEHMS n3gaTensi n aBTopa B MnaHe nepegaym aBTOPCKMX NpaB Ha
NCMNOMb30BaHWE TOrO WM MHOTO MPOU3BEAEHUs nuTepaTypbl, UCKYCCTBA M MHOTMO AOCTATOYHO MPOCTHI.
OpHako nogobHoe MHeHMe obmaHumBo. lNevanbHO, YTO aBTOp HAYMHAeT AymaTtb O 3alluTe CBOMX MpaB
TONbKO MOCMe WX HapyweHus npu obpalleHun B cyd, a u3gatenb COOTBETCTBEHHO HauduvHaeT
COBEpLLEHCTBOBATbL CBOW TMMOBOW M34aTENbCKMIA OOMOBOP TOJbKO MOCIE BO3HWKHOBEHMS Y HETO KaKuX-
nubo npobnem.

MoXXHO npeanonoXuTte BO3HUMKHOBEHME criedylowen cutyauun. M3gatenbCTBO 3annaHvMpoBano
n3gaTtb KHUNY KOHKPETHOro aBTopa. B aTmx uensx oHoO npoBeno neperoBopbl ¢ npaBoobnagatenem. B
YacTHOCTU, ObINKM cormacoBaHbl BOMPOCHI O NMOPsiAKE MOAFOTOBKM KHUMM K BbIXOAY, pa3Mepe aBTOPCKOro
BO3HarpaxzaeHus v np. M3gatenbCcTBO MOOOLWINO BMASIOTHYH K MOAMMCAHMIO M3OATENbCKOro KOHTpakTa
(n3paTenbCcKoro JNMUEH3MOHHOro gorosopa). Ons Toro 4yToObl NpegynpeauTe MNOSIBIEHUE Ha PbIHKE
KOHKYPEHTOB C aHarnorMyHon nutepaTtypHon, doTorpadmyeckon U UMHOW npoaykuuen, wusnatens
CTapaeTcsl MOHOMOMNM3MPOBaTb CBOM MpaBa Ha M3OaHUE M pacnpoCTPaHEHWE KHUMU, T.€. OH MblTaeTcs
BKJTHOUMTb B JOrOBOP YCIIOBME O Nepedaye BCEX UCKITHYUTENBHBIX NpaB Ha npou3BeneHne. Bmecte ¢ tem
dakT nognucaHua ¢ npaeBoobnagarterniemM COOTBETCTBYIOLLENO AOroBopa He Bcerga CBUOETENbCTBYET O
TOM, YTO M3gaTesnb NONHOCTLI0 obe3onacun cebs OT 4eATENBbHOCTU KOHKYPEHTOB.

MMpuymHOM TOMyY CIyXUT TOT hakT, YTO psa aBTOpPOB (NpaBoobnagartenen), 3aknoyasi Te UK UHble
O0roBopbl, popManbHO rapaHTUPYKOT HanmuuMe Yy HUX MCKIKOYMTENbHbIX MpaB, T.€. MOryT, K MpuMMepy,
YCTHO rapaHTMpOBaTb, YTO B TEYEHME CpPOKa LENCTBMS A0roBopa M3gaTenbCkue npaea OT HUX He ByayT
nepefaHel opyrmm msgatensm. Hanbornee ganbHOBUOHbIE U3AaTeNu B MOATBEPXKOEHUE 3aABIIEHHbIX
aBTOpaMy rapaHTUA BKMIOYAKOT B COMMaweHuMe MNyHKT O BbICOKMX LWTpadHbIX CaHKUMAX B cry4dae
HecoOnaeHUs UMM HECOOTBETCTBUSA OEWCTBUTENBLHOCTM MPUHSTLIX aBTOpaMu Ha cebs oba3aTenbCTB.
OpgHako B cuny OOBEKTMBHbIX NNOO  CyOBEKTVMBHBIX MPUYMH  aBTOPbl  (HACNeOHWKW, WHble
npaBoobnagatenun) npv nognMcaHuM [OOroBOPOB yManuyMBalT O TOM, 4YTO MpaBa Ha w3gaHue
aHanorMyHbIX MpouM3BedeHUn paHee ObiM  yxXe nepejaHbl UMW OPYromMy u3gaTento, HO Ha
HENCKNIOYNTENBbHOW OCHOBE.

B pesynbTtaTe aBTOp (NpaBoobnagartens) okasbiBaeTcs bopmanbHO npaeBavs. Ha AaHHbIA MOMEHT
OH [eNCTBUTENbHO MepedaeT u3gaTento KOMMIEKC WCKIIOYUTENBHBIX MpaB Ha MNpou3BedeHne wu
rapaHTMpyeT, YTO BMOCNEACTBMM OH HE MepeaacTt ToT e obbem npaB TpeTeemy nuuy. Nonydaetcs, 4to
HMKTO, Kpome obragaTtens WCKMIYUTENbHBIX aBTOPCKUX MpPaB, HE CMOXET Ha 3aKOHHbIX OCHOBAaHUSX
n3gaTtb Takoe Npov3BeaeHNe.

Mocne Toro kak OydeT npoBedeH BeCb KOMMIEKC pPedakUMOHHBIX W uM3gaTtenbckux pabor,
3aTpadeHbl onpeferneHHble AeHeXHble CpeacTBa, u3gartenb NOACHUTBIBAET NPUMEPHY CyMMY NpuObInm
OT peanusauumM 3aniaHUPOBAHHOIO TUpaxa KHWUIM. B 3TOT MOMEHT OH BHe3anHO OOHapyXuBaeT B
npogaxke aHanorMyHyl0 KHUIy TOro e aBTopa. M3gaTenbCkui NpoOeKT TepnuT MOMHbIA Kpax, a He
MOArOTOBSIEHHBIN K TakoMy MOBOPOTY COObITUA m3gaTenb HeceT YObITKM B (POPME HEMOfy4YeHHON
npuodbInun.

MMepBbiM ero pgenctBvemM 4dABnsieTca obpalleHne K aBTopy 3a pasbACHeHuAMW. 3atem OH
HanpaBnseT MNPEeTEeH3Ni0 B M3OaTenbCTBO, KOTOPOE, MO €ro0 MHEHMWIO, BbLICTYNAeT HapyLmTenem
WCKMNIOYMTENbHBIX M34aTeNnbCKUX NpaB, M HAa4yMHAET rOTOBUTb UCKOBOE 3asiBieHMe B apOUTpakHbIA cyna.
OpHako BbISICHAETCS, YTO BTOPOM u3aarterib eNCTBYET HE BbIXOAs 3@ paMKy 3aKOHa, COrNacHO YCIoBUAM
n3gaTenbCcKoro [AoroBopa, 3akMi4YeHHOro ¢ aBTopoM (MpaBoobnagatenem) O nepegade  emy
HENCKINIOYUNTENBHbIX aBTOPCKUX Npas.

Mopo6Hble Npobnembl Bo3HUKanuM Ha npaktuke B cuny cT. 30 3akoHa P® "O6 aBTopckom npase K
CMEXHbIX npaBax", U3 CMbICIia KOTOPOW cnefyeT, YTo NepBbIvi AOroBop (0 nepegade HEUCKMIOYNTENbHbIX
npaB, 3aKMlOYEHHbLI paHee) He yTpayumBaeT Cwuily B CBA3W C  MOOMUCAHMEM C  aBTOPOM
(mpaBoobnagatenemM) BTOporo gorosopa (0 mepegadye UCKMuMTEnbHbIX npas). lNMonydaetcs, 4yto oba
JOroBopa AEenCTBYIOT OOHOBPEMEHHO (B TEYEHME CPOKOB, YKa3aHHbIX B HWX CTOpoHamu). B vactm
yetBepton K P® nogobHom Hopmbl HeT. 3akoHogaTtenb npegycMoTpesn BO3MOXHOCTb 3aKMYeHus
pasnu4yHbIX JOrOBOPOB, NMPEeOMETOM KOTOPbIX BbICTYNalOT aBTOPCKME npasa. Bmecte ¢ Tem aBTOp MOXeET
1 cerogHsa nepegatb MO0 KOMMNMEKC MCKIIOYUTENbHBIX NPaB B NOSTHOM ob6beme (4orosop 06 OT4yXAeHWM
NCKIMIOYNTENBHOIO Npaea), NMMbo BO3MOXHOCTb NOMb30BaTbCA TakKMMKU NpaBamMu B onpegeneHHom obbeme
N B onpeaeneHHbIi nepmos BpemMeHu (NUUEH3NOoHHbIM gorosop). O4Hako BbilLEONMCaHHasa CUTyauus He
UCKIMIOYEHa M3 MPaKTUKM apObuTpakHbIX CyAoB, MOCKOMbKy YacTb yetBepTad K P® coscem HepaBHO
BCTyNuNa B JencTBuve, a [AOroBopbl, 3aKMOYeHHble paHee, OeWCTBYIOT U cendac. B cBA3n ¢ 3Tum
nsgarenam criegyet 6biTb bonee npegyCcMOTPUTENbHBIMU NPU NOAMMCAHUM TOTO UITM UHOTO AOroBopa.
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B pesynbTate BO3HMKaeT npobnema: kak u3gaTtenb MOXeT obes3onacutb cebs OT BO3MOXHbIX
HeoXugaHHocTen? B Takonm cutyaumm emy B NepByl0 odepenb CrefyeT BBECTM B JOrOBOP OTAENbHBIN
MyHKT O rapaHTUAX HanuuMsi WCKIMKYMTENbHBLIX MNpaB y aBTopa (MpaBoobnagaTtens) Ha MOMEHT
COBEpLUEHUS COENMKN U O HEBO3MOXHOCTWU Mepefadv Mx npaBoobnagatenem Opyrum usgatensm vnuv
MHbIM NMUaM B TedeHMe Ccpoka AencTBus goroBopa. Kpome Toro, uernecoobpasHo obecneunTb
3asBIIEHHbIE FAPAHTMM MOBbLILEHHBIMW LTPAdHBIMM CAHKLUMAMKU (HAanpumMep, HEYCTOMKOM Unn LWTpagom
B dhopme prKCUMpoBaHHOM CymMbl). IMogo6HBIE MeEpbI NO3BOMNAT M3OATENo NOMyYUThb peasnbHble Npasa U
obesonacutb cebs OT NULHMX HEMPUATHOCTEN CO CTOPOHLI APYroro usgartens (Hanpvmep, B Buae apecta
TUpaxa KHUT UK OrPOMHBIX MO CyMMe cyaebHbIX NCKOB).

Mommmo aTOro, B M3OaTENbCKUA AOrOBOP JIOMMYHO BKITHOYUTb MOJIOXKEHME O TOM, YTO aBTOp
(npaBoobnagatenb) Ha MOMEHT MOANMUCAHMA OaHHOro OOroBOopa HE MMEET OEWCTBYHOLLUX COrfnalleHui,
npegMeToM KOTOpbIX BbICTYNaeT nepegada HEWCKITHUYMTENbHbIX MpaB, C APYIMMU M3gaTenscTBaMy Ha
BbIMYCK aHANTOMMYHOro NPOn3BeaEeHNs.

YeTKOCTb M SICHOCTb MOSIOXKEHMIA AOroBopa, a Takke XeCTKMe CaHKUMM MO3BONAT uagaTtento ObiTb
bonee yBepeHHbIM B YCMELLIHOW peanu3aumn 3agymMaHHOro UM M34aTenbCKoro npoekTa.

Bmecte ¢ Tem Ha npakTuke BCe elle MHOr0 CMOpOB, BO3HUKAWOLWUX MexXay aBTopaMu U
ngarenamu. Npudem KOHNUKTLI pa3HooOpasHbl, M Nuua, y4YacTBYHOLWME B HUX, TOXe pasnuyHbl. B
KadyecTBe MpUMEPOB MOXHO NMPUBECTU CrieayoLume.

Mpumep.

CywHocTb gena coctouT B ToM, 4To 3A0 "O6beanHeHHOe ryMaHUTapHoOe 13gaTtenscTBo” (ganee -
3A0 "OI'N") obpatnnocek B ApbutpaHbin cyg r. MOCKBbI C MICKOM O MPU3HaHUM U3roToBrieHHbIx 000
"MagaTtenbctBo "OKCMO" 1 OO0 "UsgaTtenbcTtBo "Ay3a" ak3emnnsgpos npoussenennii A.B. Menacumosa
"YKaxga: COOpHMK NoBecTen 1 paccka3oB" KOHTpaakTHEIMK Y MPUHATMUN PELLEHNST 00 UX YHUHTOXEHNM,
a Takke 00a3aHMM OTBETYMKOB BbINMATUTb KOMMEHCAUMO B CyMMe 5 MIH. pyb. 3a He3aKOHHoe
NCNoib30BaHNEe 06 bEKTOB MCKITHOUMNTENBHBLIX aBTOPCKMX MpaB.

Pewennem ApbutpaxHoro cyaa r. Mockebl oT 14 mioHa 2005 r. no gaHHOMy gerny B nomnb3y McTua
B3bickaHo ¢ OO0 "MzgatenbctBo "OKCMO" 1 mnH. pyb., ¢ OO0 "U3gatenbcTteo "Ays3a" 1 mnH. pyd. B
yactTu TpeOOoBaHWSA O MPU3HAHWM U3FOTOBIIEHHBbIX OTBETYMKAMM 3K3EMMMSPOB KOHTpAMaKTHbIMU U KX
YHUYTOXEHMM NPOM3BOACTBO MO AEeNy NPEeKpaLLeHo B CBA3M C NPUHATUEM Cy4OM OTKasa MCTUA OT AaHHbIX
TpeboBaHuWI.

MpuHMMas peleHve, Ccya NEepBOM WMHCTAHUMM UCXOOMIT U3 TOro, 4To wuctey obnagaer
WCKNIOYUTENBbHBIMW MpaBaMn Ha WCMNOMNb30OBaHWE XYAOXECTBEHHbIX npoussedeHun A.B. emacumosa
"Kaxga", "®okc Mangep noxox Ha cBuHb", "log obmaHa", "HexHblh Bo3pact”, "Yyxaa 6abywka",
"»KaHHa" Ha OCHOBaHWW OOroBOPOB O Nepegade mpaB Ha HUX oT 1 aekadbps 2003 r., 3aKIHOYEHHbIX C
aBTOPOM CPOKOM Ha 5 neT. [laHHble ucKnounTenbHble NpaBa Obiiv HapyLleHbl Bbinyckom B 2004 1. KHUMM
enacumoBa A.B. "Kaxpga: C6opHuMK noBecTtemn n pacckasos" usgatensamm OO0 "MagatenbcTBo "Okcmo"
n OO0 "MzpgaTtenbcTtBo "Aysa". 3A0 "OlN'N" HenpaBOMEpPHO yKka3aHO B Ka4eCcTBe cou3gaTensi, MOCKOMNbKyY
UCTel, He 3akrioyan ¢ OTBETYMKaMM JOrOBOPOB, paspeLlatolmx n3gaHme CropHbIX NPOM3BEAEHNN.

Cyn anennsumMoHHON MHCTaHumm cBouM [loctaHoBneHvem ot 6 mapta 2006 r. peweHve cypa
NepBON MHCTaHUMM ocTaBun 6e3 mameHeHus. OH ykasarn, 4YTO pasMep KOMMEeHcauuu ornpedeneH Ha
OCHOBaHUM nonoxenusa n. 2 cr. 49 3akoHa PP "O6 aBTOpCKOM MpaBe M CMEXHbIX NMpaBax” C y4eToMm
cornaweHus 06 yperynmpoBaHum cropa, 3aknio4yeHHoro B gocyaebHom nopsgke mexay mctuom n OO0
"UspatenbcTBo "Aysa”.

B kaccauuoHHbix xanobax OO0 "Uagatenbcteo "OKCMO" n OO0 "UsgatenbctBo "Aysa" npocar
Ccyn OTMEHWUTb NPUHATBIE MO Aeny cyaebHble akTbl U HaNpaBWTb OESI0 HA HOBOE PacCMOTPEHME B Cyh
NepBOn MHCTaHLNN.

OO0 "UspgatenbctBo "OKCMO" cchinaetca Ha hakT HeHagnexallero yBeLOMIEHNs] ero Cygom
NMepBOM MHCTaHUMM O MeCTe M BpeMeHU cyaebHOro 3acefaHvsi, a Takke Ha TO, YTO YKa3aHHbI B
npotokone u peweHun J1. He aensieTca npegcrtaButenem OO0 "UspgaTtenbctBo "OKCMO". Tarke OO0
"MapgaTtenbsctBo "OKCMO" yka3biBaeT Ha TO, YTO HE y4acTBOBaro B NpeaBapuTenbHOM corfalleHnm ob
yperynmpoBaHum cnopa, 3akntoyeHHom mexgy nctuom n OO0 "UspaTtenscTeo "HAysa"”.

OO0 "N3gaTtenbcTBo "Ay3a" cuntaeT, YTO UMEIOLLNECS B IK3EMMISIPaX CMOPHOMO BbiMycKa AaHHbIE
06 yyactum OOO "MsgaTtenbctBo "Ay3a" B ero usgaHum camu no cebe, 6e3 MHbIX gOKa3aTenbCTB, He
MOTyT JOCTOBEPHO CBUAETENLCTBOBATL 00 yKa3aHHOM OBCTOATENbLCTBE.

Mo MHeHMIO 3asiBUTENEW KacCauMOHHOW »anobbl, pa3mep nognexauwen BabickaHuio ¢ OO0
"MsgatenbctBo "OKCMO" komneHcauum HecopasmepeH MPUYUHEHHBbIM WUCTLY B pe3yrnbTaTe BbiIXxoa
CMOPHOro n3gaHus yboitkam n HeOBOCHOBaH.

N3yunB maTepuansl gena, obcyamB [0BOAblI KACCaLMOHHOW arobbl, BbICNyLIaB Y4YaCTHUKOB
npovecca, NpoBEPUB B COOTBETCTBUM CO CT. 286 ApbuTpadkHOro npoueccyarnbHoro kogekca Poccuiickon
depepaumm (AMNK P®P) npaBunbHOCTb NPUMEHEHNST HOPM MaTeprarbHOro U NPoLECCYyanbHOro npaea, Cya
KaCcCauMOHHON MHCTaHUMM MPUXOAMT K BbIBOAY O TOM, YTO NMPUHATBIE MO Aeny cyaebHble akTbl nognexat
ocTaBrieHuto 6e3 M3MeHeHus B CBA3M CO criegylowmm. [MpoaHanv3npoBaB YCTaHOBIIEHHbIE CYAOM
obcToATenbCcTBa Aena B COBOKYMHOCTU C WUCCIEeQOBaHHbIMU AoKasaTenbCTBamu, Cyh KacCauMOHHOMW
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WHCTaHUUN MNOATBEPXAAET NPaBUSIbHOCTb BbIBOAOB, MOJIOXKEHHbIX CyAaMu NepBOW UM anenfsauMOHHON
WHCTaHUMI B OCHOBY Obanyemblx CyaebHbIX akToB.

Pasmep B3biCKaHHOW B MOMb3y WUCTUA KOMMEHCAUUW onpedeneH cyaoM B COOTBETCTBUM C
nonoxeHnsamu n. 2 ct. 49 3akoHa PP "O6 aBTOpCKOM NMpaBe M CMEXHbIX NpaBax”.

HOoesog OOO "WMzpgatenbctBo "OKCMO" o HeHagnexawlem yBeAOMIIEHUMM €ro CyaoM MNepBow
WHCTaHUMM O MecTe M BpemeHu cyaebHoro 3acegaHuss He MOXET ObITb MPUHAT BO BHMMaHWE CyaoM
KacCauMOHHOM WHCTaHUUK, MOCKONbKY He MmogTBepxaaeTcsa martepuanamu gena. OctanbHble JoBoAbl,
NpVBEAEHHbIE 3a8BUTENSIMU B KACCALMOHHBIX >kanobax, HanpaBrneHbl Ha MepeoLeHKy OOCTOSATENbCTB
Jena, YCTaHOBMNEHHbIX CYAOM, W Y€ MOMyYuMniM COOTBETCTBYHLLYIO OLEHKY cyda anennsiuMoHHON
WMHCTaHLMN.

Mockonbky dhakTnyeckne obCcToaTENbCTBA, UMEOLLNE 3HAYEHNE A Aena, YCTAaHOBMEHbl CyA0M Ha
OCHOBaHWUM MOSTHOTO U BCECTOPOHHErO MCCNEeOoBaHUs 4OKa3aTenbCTB, a cyaebHble akTbl NPUHATHLI NMpu
NPaBWiIbHOM MPVMMEHEHMM HOPM MaTepuanbHOIO WM MpoLeccyanbHOro npaea, y cyfa KacCauyMOHHOM
WHCTaHUMM OTCYTCTBYIOT NpedycMoTpeHHble cT. 288 AlMNK P® ocHoBaHus Anst ux OTMEHbI.

Ha OoCHOBaHWWM WM3MNOXEHHOro CyA KacCauMOHHOW WMHCTaHUMW MPUXOAMT K BbIBOL4Y O 3aKOHHOCTMU
MPUHATBIX MO AENY PeLUeHNst U MOCTAHOBIEHNS.

PykoBoacTBysichb CT. cT. 284 - 289 AlK P®, ®enepanbHbii apbutpakHbein cyg MockoBCcKoro okpyra
nocTtaHoBuN pelueHne ApbutpaxHoro cyga r. Mockebl oT 14 mioHa 2005 r. no geny n lNoctaHoBneHne
cyda anennsiuMoHHOM MHCTaHumm oT 6 mapTta 2006 r. no Tomy >Xe Aeny ocTaBuTb 0e3 M3MeHeHus, a
KaccauMoHHYyo xanoby - 6e3 ygoneTsopeHus <50>.

<50> lNocTtaHoBneHne PenepanbHOro apbutpaxHoro cyga Mockosckoro okpyra ot 15 mas 2006 .
N KI-A40/3800-06.

Mprnmep.

Ewe ogHum npumepom saBnsetca [loctaHoBrnenve ®PepepanbHOro apbutpaxHoro cyaa
Mockosckoro okpyra ot 6 anpens 2007 r. 3A0 "PocbusHeckoHcanTuHr" obpatunock B ApOMTPaxHbI cyg
r. Mocksbl ¢ uckom k 3A0 "busHec Hbetoc Megua" o B3bickaHumn komneHcaumm B cymme 286 mnH. 110 Teic.
pyb. 32 HE3aKOHHOE UCMOSMb30BaHWE OTBETYMKOM MPOV3BELEHWUN, UCKIIOYMTENbBHBIE NpaBa Ha KOTopbie
npuHagnexar UCTLy Ha ocHoBaHuM cT. cT. 16, 30, 31 1 49 3akoHa P® "O6 aBTOpCKOM NpaBe N CMEXHbIX
npasax".

VckoBble TpeboBaHUA MOTMBUPOBAHbI TeM, UTO B TedeHue nepuoga ¢ 2002 no 2005 r. B rasete
"Begomoctn", yupegutenem u nagatenem kotopon aensetcs B Tom yncne 3A0 "busHec Hetoc Megua”,
nybnukoBanucb CcTaTbW, 3aMMCTBOBaHHble ¢ canTa PBK. [aHHble cTatbu BOCMPOM3BOOMITUCH U
pacnpocTpaHsnnch B rasete "BegomocTn" 6e3 paspelueHns uctua, 6e3 3aknio4eHust ¢ HUM aBTOPCKOro
gorosopa n 6e3 BbinnaThl UCTLY BO3HarpakgeHusi 3a WCMONb30BaHME Mpou3BeAeHMn, obnagarenem
WCKITIOUUTENBHBLIX NpaB Ha KkoTopble OH siBndetcd. OTBETYMK HE3aKOHHO ucnonb3oBan cT. 51.
UckntounTtensHble NpaBa Ha cTaTbM ObIM MOMYYEHbl UCTLOM Ha OCHOBaHUWM aBTOPCKMX OOTOBOPOB C UX
aBTOpaMu - KOPPECMOHAEHTaMM, C KOTOPbIMU UCTEL, COCTOUT B TPYAOBbLIX OTHOLIEHUSAX. OTBETYMK HE MOT
He 3HaTb O 3anpeTe nNpaBoobnagarens Ha Ncnonb3oBaHue ctaTen 6e3 ero NMCbLMEHHOrO pa3peLLeHMst.

Pewennem ot 9 oktabpsa 2006 r. ApbutpaxHoro cyga r. Mockebl B yO4OBMETBOPEHMM MCKOBbIX
TpeboBaHun  BAO "PocbusHeckoHcanTuHr" oTkasaHo. Cya npuwen K BbiBO4y, YTO CTaTbw,
NpPeACTaBNeHHbIE NCTLOM KaK fiuTepaTypHble MPON3BEAEHMS, HA KOTOpbIE PACNpPOCTPaHSETCA AeNCTBUE
3akoHa P® "OO aBTOpCKOM MpaBe M CMEXHbIX MpaBax”, B OENCTBUTENbHOCTM MPEACTaBnsAT cobon
cooOuleHns, pasmelleHHble Ha "lleHTe HoBocTen", 0 coOObITUSAX, dhakTax, KOTopble WMENT
VMH(POPMALIMOHHBINA XapakTep M B cuiy CT. 8 Ha3BaHHOTO 3akoHa He ABMSTCA 0ObeKTamu aBTOPCKOro
npasa.

Cyn anennsiLMoHHOW WHCTaHuuM, NMOBTOPHO paccmoTpeB Aerno, locraHoBneHnem ot 25 gekabps
2006 r. peweHue ApbutpaxHoro cyaa r. Mocksbl oT 9 okTs6psa 2006 r. OTMEHWN B YacTu OTKa3a B UCKE U
NpVHAN HoBbIM cyaebHbin akt 06 oTkasze 3AO "PocbusHeckoHcanTuHr" B mncke k 3AO "BusHec Hbtoc
Megwna" o B3bIiCkaHWUM KOMMeHcauun B pasmepe 286 mnH. 110 Teic. py6. B octanbHol Yactu, kacatowlencs
BO3BpaTa MCTUY U OTBETYMKY CYMM, YMiayeHHbIX 3a MPOBeAEHME IKCMEePTU3bl, peLleHne octaBreHo 6e3
M3MEHEHNS.

B kaccaumoHHowm xarnobe Ha lNMoctaHoeneHue ot 25 gekabpst 2006 r. 3A0 "PocbunsHeckoHcanTuHr"
NPOCUT yKa3aHHbIN CyaebHbIN akT OTMEHWUTb B YaCTW OTKasa B UCKE U MPUHSTb HOBbIN CyaebHbIn akT 06
yOOBMNETBOPEHNM 3asBMEHHbIX TpeboBaHui, CCbiNasiCb Ha HapyweHus B MNPUMEHEHWM HOPM
MaTepuanbHOro npasa WU HOPM MPOLEeCCyanbHOro npasBa: BbIBOAbI anenssiuMoHHOIo cyda O Hanuuum y
OTBETYMKA paspeLleHnst Ha WCMONb30BaHWE CMOPHbLIX MPOM3BEAEHUN OCHOBaHbI Ha HegoMNyCTUMbIX
JokasaTenbCcTBax, OObSCHEHMS WCTUa MO CyLWecCTBY YKasaHHbIX OOCTOATENbCTB OLUEHKM cyda He
Nony4uriv; CyaoM NpUHSATbI OKa3aTenbCTBa, C KOTOPbIMU UCTeL, He Oblnl 03HaKOMIIEH 3abnaroBpeMeHHO,
yeM ObiNM HapyleHbl MNpoLeccyanbHble MnpaBa WCTUa, YTO MPMBENO K MPUHATUIO HEenpaBUIIbHOMO
NocTaHoBneHus. B 3acepaHum cyga  KaccauMOHHOW  MHCTaHuumu  npegctasutenn  3A0
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"PocbusHeckoHCanTUHI" [OBOAblI  KACCAUMOHHOW XanoObl nopgepXanv Mo yKa3aHHbIM B HEN
OCHOBaHUSIM.

MpegctaButenn 3A0 "BmsHec Hbtoc Megma" mpocunu kKaccauMOHHYHK Xanoby OTKMoHUTb. He
cornawiasicb C BbIBOAOM anennsiLuMOHHOIO Cyda O TOM, YTO onyOrnvkoBaHHble B rasete "Begomoctin”
coobLeHus asnsTcs obbekTamy aBTopckoro npaea, 3A0 "busHec Hbtoc Megma" ykasbiBaeT Ha TO, YTO
MX MCNONb30BaHNE OCYLLIECTBNANOCH NPAaBOMEPHO, Tak Kak nognagaet nog gencreue nogn. 1 n. 1 cr. 19
3akoHa P® "OO6 aBTOpckOM MpaBe U cMexHbix npaBax". OTBETYMKOM MNpeacTaBrieH MOTMBUPOBAHHLIV
OT3bIB Ha KacCaLMOHHY0 anooy.

3acnywas npeacraBuUTENEN CTOPOH, M3ydMB MaTepuansl gena, obcyavme AoBoAbl KacCauMOHHON
Xanobbl M BO3paXeHMsi Ha Hee, MPOBEPMB B COOTBETCTBUM cO CT. 286 AlK P® npaBunbHOCTb
NMPMMEHEHMST CyQOM HOPM MaTepuarnbHOro M MnpoLeccyanbHOro npaBa NpyM pacCMOTPEHUU Aena u
BblHeCeHUM obxanyemoro [loctaHoBneHus, PegepanbHbii apOMTpaxHbIi cyn MOCKOBCKOro okpyra
MpuyLLEn K 3aKnioYeHnto, YTo CcyaebHbIA akT anennsauuoHHOro cyfa Noanexnt OTMEHE C OCTaBfIEHVMEM B
CuWIe peLueHns cyga NnepBov MHCTaHUMKW UCXOOs U3 CreayHoLLero.

B cootBeTcTBUMM CO CT. 6 3akoHa PP "O6 aBTOpCKOM NMpaBe 1 CMEXHbIX NpaBax" aBTOPCKOe MpaBo
pacrnpoCcTpaHsAeTcss Ha MNPOU3BEAEHMS HayKku, NUTepaTypbl U WCKYCCTBa, SABMSOLWIMECS pe3ynbTaToM
TBOPYECKOWN AEATENBHOCTH.

CraTtben 8 ykasaHHOro 3akoHa yCTaHOBMEHO, YTO COOOLEHMA O CoBbITUsIX M dhakTax, UMeroLwmne
MHGOPMALIMOHHBIN XapakTep, He SBNATCA 0ObekTaMy aBTOPCKOro npasa.

OTMeHss pelleHre cyga NepBON MHCTAHUMW, anennsauMoHHbIA Cyd UCXOQWU U3 TOro, YTO BbIBOAbI
cyda nepBOM MHCTaAHUMM O TOM, YTO MH(OpMauusl, MCMONb30BaHHAsi OTBETYUKOM, HE COLEPXUT
9NIEMEHTOB TBOpYecTBa W sBNsSeTcs ©OeccTpacTHbIM  OMMCaHWEM (PakTOB, HE COOTBETCTBYIOT
dakTuyeckum obcToAaTeENbCTBaM Aena M NPUHATBI MPU HENPaBUIIbHOM NPUMEHEHUM HopMm 3akoHa PO
"O6 aBTOPCKOM NpaBe 1 CMeXHbIX NpaBax”. [10 MHEHWIO anenAUUOHHOIO Cyaa, pasMeLLLEHHbIE Ha canTe
www.rbc.ru crtatbu cogepXaTr MWHOpMauuio He TOMbKO O CcoObITUSX W hakTax, HO W KpaTkun
9KOHOMWYECKMI aHanua, MNPOrHo3bl OEATENbHOCTU M Pas3BUTUSA PasfiMYHbIX KOMMaHWUWA, OLEHOYHbIE
CY)XOEHWs,, MHEHWst WU aHanM3 aBTOPOB, YTO SBMSETCA pe3yNnbTaTOM TBOPYECKOM OESATENbHOCTU U
0OBbEKTOM aBTOPCKOro npasa.

KaccauunoHHasi MHCTaHUMS He MOXET COrfacuTbCA C TaKMM BbIBOZOM.

3akoH PO "O6 aBTOpCKOM MNpaBe W CMEXHbIX MnpaBax" He COAEPXKWUT onpedeneHns MNOHSATUN
"pe3ynbTaTt TBOpPYECKON AeaTenbHOCTU" 1 "npoussegeHne”.

OpgHako wucxogd w3  OOWENpUMHATOrO MOHMMaHuSa Mo TBOPYECTBOM UMEETCSs B Buay
WHTENmeKTyanbHass OesTEeNbHOCTb, Pe3ynbTaTtOM KOTOPOM SBMSETCA CO30aHWEe WHTENNEKTyanbHOro
npoaykTa, paHee HEN3BECTHONO.

Takum obpasom, NponsBedeHne, CO34aHHOE TBOPYECKNM TpyAOM, 06nagaeT Takumu NpusHakamu,
KaK HOBM3Ha N OPUIMHANbHOCTb.

BbiBog anennsiuMoHHOro cyga O TOM, YTO CTaTbW, pa3MELLEHHble Ha CalTe MCTua, cogepxaT
9KOHOMWYECKMIN aHanu3 U MpOrHo3bl AEATENbHOCTU U PasBUTUS Pa3fUYHbIX KOMMaHWUA, OLEHOYHbIE
CYXOEHWs,, MHEHWs W aHanu3 aBTOPOB, YTO HABMSETCA pe3ynbTaToM TBOPYECKOW AEeSTENbHOCTY,
CCbIfTKaMU Ha KOHKpPETHble JoKasaTenbCTBa He MOTUBMPOBAH M NOATBEPXKAEHMS B Martepuanax gena He
HaxoawurT.

AHanma uHdopMauun, copepXawenca B ocnapuBaembix nybnvkaumsax rasetbl "Begomoctn',
3aMMCcTBOBaHHON C "JleHTbl HOBOCTEN" canTa UcTua, C OMEBMAOHOCTLIO MOATBEPXKOAET A0BOS OTBETYMKA
06 uX WHOPMAUMOHHOM COAEPXKaHWW, TMOCKOMbKY YKa3daHHble WCTUOM nybnukauum cogepxat
NCKIMIOYUTENBHO CBeAEHUss O coObITUsIX U dhakTax U HOCAT XapakTep NpOCTOM Mpecc-nHdopmMaumm,
KoTopasl, B COOTBETCTBUMN cO CT. 8 3akoHa PP "O6 aBTOPCKOM nMpaBe M CMEXHbIX npaBax", 00bLeKTOM
aBTOPCKOro npaBa He ABNAeTCs.

Mpu Takmx ycnoBusX BbIBOA Cyda MEPBON MHCTAHUMW O TOM, YTO MPELMETOM Cropa SIBNSAKTCA
HOBOCTHbIE COObLLEHUS, HE coaepKallme aneMeHTa TBOPYECTBA, SABMSETCA BEPHbIM, KAK OCHOBAHHbIN Ha
BCECTOPOHHEM U MOMHOM UCCeg0BaHUM MaTtepuanos gena.

HoBog npeactasutens 3A0 "PocbusHeckoHcanTMHM" o ToM, 4To nogbop akToB, UX rpynnmupoBKa,
NoCrnenoBaTesNibHOCTb U3MOXEHUS SABMSAOTCA TBOPYECKOW AEATENbHOCTbI0, KAaCCaUMOHHOW WMHCTaHUMEN
OTKITOHSIETCS, MOCKOMbKY COOOLLEHMS O COObITUAX M dhakTax, umerome MHPOPMALMOHHBIN Xapakrep,
aBTOPCKMM MPaBOM HE OXPaHSATCS.

C y4yeTOM W3MOXEHHOr0 OCHOBaHWW AN OTMEHbl peLleHVMs cyaa nepBOM WHCTaHUMM y
anennsauMoHHOro cyda He MMEeNochb, B CBA3U € Yyem [loctaHoBrneHnne ot 25 gekabpsa 2006 r. nognexuT
OTMEHE.

lMpu aTOM KaccauMOHHas WHCTaHUUS Mpu3HaeT OBOCHOBaHHbIM BbIBOA anenfsuuMoHHOrO cyaa o
TOM, YTO OTBETYMK Obnadan paspelleHNeM Ha pasMeLleHVne MHAPOPMAaLMOHHBLIX COOBLLEHUI, B3ATbIX C
"IleHTbl HOBOCTEN" caTa www.rbc.ru B razete "BegomocTn”, XOTa B CUMy MNPAMOro ykasaHus 3akoHa
Takoro paspeLueHns Ha nybnukaumio MHpOPMaLNOHHBIX COODLLEHNI n He TpeboBanochk.

Mpn Takmx obcToaTenbcTBax kKaccaumoHHas >xarnoba 3A0 "PocbusHeckoHcanTuHI" B 4actu
npyHATUA cyaebHoro akta o6 yooBrneTBOpeHun TpeboBaHU NCKOBbLIX TPeOOBaHUIM OTKIOHSETCA.
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PykoBoacTtByscb cT. cT. 284 - 289 AINK P®, cyn BblHec peweHue [loctaHoBrneHue cyaa
anennsumMoHHON MHCTaHumMM oT 25 aekabpsi 2006 r. oTmMeHuTb. PelleHne xe oT 9 oktabps 2006 r.
ApObuTpaxHoro cyga r. MockBbl MO geny ocTaButb B curne <51>,

<51> lNocTtaHoBneHue PenepanbHOro apbutpaxHoro cyna MockoBckoro okpyra ot 6 anpensa 2007
r. N KIr'-A40/2130-07.

Mpunmep.

HaHHbin cnop nmen mecto 25 nons 2006 r. ®egepanbHbii apOMTPaxHbI Cyd YpanbCKoro okpyra
paccmoTpen B cygebHOM 3acefaHuWyM KacCauMOHHYH Karoby OTKpbITOrO akumoHepHoro obuiecTsa
"MapaTtenbcko-nonurpadguyeckmn komnnekc "HKOxHbin Ypan" (ganee - OAO "UINK "KOxHbii Ypan") Ha
pelleHve cyda nepBoW MHCTaHuuMu oT 24 Hosiopa 2005 r. u lNMocTaHoBneHne cyga anennsiuMoHHON
nHcTaHumm ot 13 mapta 2006 r. ApbutpaxHoro cyga OpeHbyprckon obnactu.

MpepctaBuTenun nuu, y4acTBYHOLIMX B Aene, Hagnexawum obpa3om M3BELLEHHLIX O BPEMEHU U
MeCTe pacCMOTPEHNS KacCaLMOHHOM »xanobbl, B cyaebHoe 3acefaHue He SBUIUCh.

MspatenbcTBo MOCKOBCKOTO yHMBepcuteTa obpatunoce B ApOutpaxubli cyn OpeHOyprckom
obrnactm ¢ wuckom Kk [ocygapcTBeHHOMY ydpexaeHuto KynbTypbl "OpeHOyprckoe nutepaTtypHoe
areHTcTBO" (manee - YK "OpeHbyprckoe nutepatypHoe areHTcTBo"), OAO "UIMK "KOxHbin Ypan" o
B3bICKaHUM C Kaxgoro no 325 Teic. pyb., COCTaBNALWMX KOMMEHCALMIO 3a HapyLleHne aBTOPCKUX NpaB
Ha ocHoBaHuKM 3akoHa Poccunckon ®enepaunm "O6 aBTOPCKOM MpaBe N CMEXHbIX NpaBax”.

PelweHnnem cyga nepeon uHCTaHumm ot 24 HosA6ps 2005 1. ¢ 'YK "OpeHOyprckoe nutepatypHoe
areHtcTBO" 1 OAO "UIMK "KxxHbin Ypan" B3bickaHo B Buae kKomneHcaumm no 100 Teic. pyb. ¢ Kaxgoro B
nonb3dy wusgatenbcrBa MockoBckoro yHuBepcuTeTa. B octambHOM 4Yactu ucka oTtkaszaHo. C YK
"OpeHbyprckoe nutepatypHoe areHTcTBO" M OAO "WUIMK "HOxHbim Ypan" B goxon depepanbHoro
GrogykeTa B3bickaH WwTpad B pasmepe 10 Thic. pyb. ¢ kaxgoro.

lMocTaHoBNEeHWeM cyaa anennaunoHHON MHCTaHumn oT 3 mapTa 2006 r. pelleHve octaBneHo 6e3
N3MEHEHNSI.

OAO "UINK "HOxHbIA Ypan" B KacCauUMOHHOW >xanobe npoCUT peLleHne W MOoCTaHOBMNEHne
OTMEHWTb, CCbINasCb Ha HapylweHue cygamu cT. 4 3akoHa P® "O6 aBTOpPCKOM MpaBe U CMEXHbIX
npaBax”, HeCOOTBETCTBME BbIBOAOB CydoB dakTnyeckum obcrositensctBam gena. [lo MHeHuo
3agBuTens, cygamu He yuteHo, yto OAO "UMNK "tOxHbIM Ypan" He MOXeT HeCTM OTBETCTBEHHOCTb 3a
HedoOpOCOBECTHOCTL 3aka3umka (u3gartens) nepen TpeTbMMW nuuamu. 3akOHHOCTb 06XKanmyembix
CcynebHbIX akTOB MPOBEpPEHa CyA0M KacCaLMOHHOW MHCTaHLUKN B NOpsSAKe, NMPegyCMOTPEHHOM CT. CT. 274,
284, 286 AlK Po.

Kak cnepyet un3 martepuanoB gena, 30 gekabpsa 2002 r. mexagy wsgatenscTBoM MOCKOBCKOroO
yHuBepcuTeTa u rpaxgaHamm A.A. Ynbunesbim, P.LLU. AxmetoBbim, O.B. [laepunosbiv, T.W.
"epacumeHko, B.I. MeTpuiessim, E.A. CemeHOBbIM 3akntoveH usgatensckuii gorosop N 87 o nepepade
npaB Ha WMCMONb30BaHWE MPOW3BELAEHUSA, COMflACHO KOTOPOMY aBTOpbl - hmanyeckne nuua nepegaroT
n3gartenbCTBy CPOKOM Ha NATb fIeT UCKIYMTENbHbIE MpaBa Ha Bocrnpou3BeneHune (onybnukoBaHue,
usgaHve), nepemsgaHue u pacrnpocTpaHeHue mnbbiM CnOcoGOM CBOEro MnpousBeneHus - yvebHuka
""eorpadusa OpeHbyprckon obnactu gns ydawmxcs 8 - 9 knaccos".

lMyHkTamu 5, 7 pgoroBopa CTOPOHbI MpefyCcMOTpernuv, YTO Kaxadbld 3K3eMMMsp KHUMM JOSKEeH
cogepxaTb 3HaK OXpaHbl aBTOPCKMX NpaB m3gaTensctBa MOCKOBCKOro yHuBepcuteTa. M3gatenscrBo
BMpaBe u3gaBaTb U nepeu3gaBaTe NpousBedeHust 6e3 OrpaHWyYeHnst KoNu4ecTBa MepensgaHui u
pasmepa Tupaxen.

'YK "OpeHbyprckoe nutepatypHoe areHTcTBo" 1 OAO "UIMK "KOxHbin Ypan" 21 ausaps 2003 r.
3aKnoyeH goroBop 06 okasaHuu nonurpadudeckux ycnyr, no ycnosusam kotoporo OAO "UIMK "HOxHbI
Ypan" BbINONHAET nonurpadudeckMe ycrnyrm no nevyatu KHWXKHO-XYPHanbHOW W ApYron nevyaTHowu
NPOAYKLMKX COrMacHo TematuyeckomMy nraHy. OTBETCTBEHHOCTb 3a COOMIOAEHNE aBTOPCKUX MpaB HeceT
'YK "OpeHbyprckoe nutepaTtypHoe areHTcTBo" (M. 2.2 gorosopa).

NapatensctBo MockoBckoro yHuBepcuteta 21 wuoHs 2003 r. 3akmwouuno ¢ obuiectBom C
OrpaHUYeHHoON OTBeTCTBEHHOCThI "®upma "donmaHT" (ganee - OO0 "dupma "donmant") gorosop N
11/a, B cootBeTcTBUM C KOTOpbIM OO0 "dupma "dPonmaHT" o0bs3anacb OpraHM3oBaTb M3rOTOBIIEHME
yKa3aHHOro y4yebHuka Tupaxom 13 Tbic. ak3emnnspoB. [MyHktamu 4, 5 poroBopa CTOPOHbI Takke
YCTaHOBWMMW, YTO Ha TUTYNIBHOM JIUCTE KaXKOOM KHUMM JOIkeH OblTb 3HaK OXpaHbl aBTOPCKUX MNpaB
usgartensctBa MockoBcKkoro yHuBepcuTeTa. [leyaTb MOCRneaylOWUX TUPaXeW OCyLLeCcTBRsieTcd Mo
OOMOSTHUTEITBHOMY OrOBOpPY.

Bo ncnonnenne gorosopa ot 21 mioHa 2003 N 11/a OO0 "dupma "donmant" 20 asrycta 2003 r.
saknmounno ¢ YK "OpeHOyprckoe nuTepaTypHOe areHTCTBO" AOroBOp MPOCTOr0 TOBapuLECTBa, B
COOTBETCTBMU C KOTOPbIM CTOPOHbI 004A3yl0TCA 00beAuHWTb CBOM BKNadbl ONS M3OaHWUS  KHUTK
"leorpacmsa OpeHbyprckon obnactun onsa yyawmxcs 8 - 9 knaccos” B konuyectse 13 ThIC. 3K3EMMNNAPOB.
Bknagom 'YK "OpeHbyprckoe nutepatypHoe areHTcTBO" siBnsetca onnata ycnyr OAO "UMK "KOxHbin
Ypan" (n. 1.2.1 gorosopa).
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Kpowme Toro, mexay nagatensctBoM MOCKOBCKOrO yHMBepcuTeTa v rpaxgaHamum P L. AXmeToBbIM,
O.B. MaepunosbiMm, U.B. JIOXKMHBbIM 3akntoveH magaTtenbckui goroBop ot 21 Hosiops 2002 r. N 73 o
nepegadve npaB Ha WUCMONb30BaHME MPOM3BELEHUSA, COrMACHO KOTOPOMY aBTopbl - hmauveckne nuua
nepefalT M3gaTenbCTBY CPOKOM Ha NSATb  fIET  UCKIIOYMTENbHbIE MNpaBa Ha NPOv3BEL4EHUE
(onyGrnivkoBaHue, U3gaHne), nepensganve u pacnpoctpaHeHme nbbiM cnocoboM CBOMX NPOU3BEAEHUIA:
"YuebHble maTepuanel no reorpacdun OpeHbyprckon obnactu ans ydawwmxca 8 - 9 knaccos”, "Pabouas
TeTpagb no reorpacpmm OpeHbyprckon obnactv ang yvawmxcs 8 - 9 knaccos". Kaxabin aK3eMnisip KHUMM
OOIMKEH codepxaTb 3HaK OXxpaHbl aBTOPCKMX nNpaB u3gatenbctBa MOCKOBCKOrO yHMBepcuTeTa.
M3pgaTenbCTBO BMpaBe u3gaBaTb W NepeusgaBaTb NpousBedeHus 0e3 orpaHuMYeHus KomuvyecTBa
nepeunsgaHuin n pasmepa Tupaxen (n. n. 5, 7 gorosopa). Ha nepeuuncneHHsle n3ganus gorosop ¢ OO0
"®unpma "PonmnaHT" He 3akntovancs.

Mucemom ot 10 wmona 2003 r. N 01-05/166 B agpec OAO "UIMK "KOxHbin Ypan" YK
"OpeHOyprckoe nuTepaTypHOE areHTCTBO" 3akasano oTrneyataTtb, B YacTHOCTM, ydebOHuk "leorpadus
OpeHbyprckon obnactm gns yvawmxcsa 8 - 9 knaccos" B konuyectse 15 Tbic. aK3eMnnsipoB, pabo4yto
TeTpaab - 15 ThiC. 9K3eMNsIPOB.

OAQO "UMNK "KOxHbIM Ypan", B CBOK ovepedb, OTnevatano yKasaHHbIN 3aKa3, N3rotoBnB y4eOHUKM
"leorpadusa OpeHbyprckorn obnactm ans yyawmxcs 8 - 9 knaccos”, "Y4yebHble MaTepuarnbl no reorpacum
OpeHbyprckon obnactmn gna ydawmxcs 8 - 9 knaccos", "Paboyvas TeTpagb no reorpacpmm OpeHbyprckon
obnacTtu gng yvawmxes 8 - 9 knaccos" TMpaXKom Mo 15 TbIC. 9K3EMMNNAPOB KaXKObIN.

Ccbinascb Ha To, YTO OTBETYMKAMU HE3AKOHHO ObINM M3roTOBMEHBI 2 ThIC. 3K3EMMMSIPOB y4eOHuKa
"leorpadusa OpeHOyprckon obnactu ans ydawmxca 8 - 9 knaccos”, a Takke no 15 Tbic. 3k3eMnnspoB
y4ebHuKoB "YuebHble maTtepuansl no reorpadum OpeHbyprckon obnactm gns yyawmxes 8 - 9 knaccos",
"Paboyas Tetpagb no reorpacdum OpeHbyprckon obnactu ans ydawuxca 8 - 9 knaccos", KoTopble, No
MHEHMIO n3gaTtenscTBa MOCKOBCKOIO YHMBEPCUTETA, SABAAIOTCA KOHTpadaKTHbIMU, 1 YKasaB Ha Hanuive
B y4ebHuke "Teorpacms OpeHbyprckon obnactv gnsa yyawmxcs 8 - 9 krnaccos" otmeTku "KonvpawT
"Opnut-A", ncrey obpaTtuncs B apbutpaxHbI Cyf ¢ HACTOALLUM NCKOM.

YpoenetBopsas uckoBble TpeboBaHus B 4actu B3bickanus ¢ 'YK "OpeHbyprckoe nutepartypHoe
areHtcTBO" 1 OAO "UMNK "KOxxHbin Ypan" no 100 Teic. pyb. C Kagoro, cyabl NEPBOM M anennsaunoHHON
WHCTaHUUA MCXOOUNN U3 TOro, YTO OTBETYMKaMM ObiNu HapyLUeHbl UCKIMHOYMTENbHbIE NMpaBa UcTua Ha
BOCMpou3BedeHe HasBaHHbIX y4ebHukoB. Cyabl, cocraBwuck Ha cT. 49 3akoHa PP "O6 aBTOpcKOM
npaBe 1 CMEXHbIX NpaBax”, onpegenunu komneHcaumio B pasamepe 100 Tbic. pyb. ¢ kaxgoro oTBeTYMKA.

B cootBetctBMM C Nn. 2 cT. 30 3akoHa PP "O6 aBTOPCKOM M CMEXHbIX NpaBax" aBTOPCKUA LOroBoOp
O nepefjaye WCKIHYUTENBbHBLIX MNpaB paspellaeT  WCMNOMb30BaHWE MNPOU3BELAEHUS OnpedeneHHbIM
Crnocobom 1 B yCTaHOBMNEHHbIX AOFOBOPOM Mpefenax ToMbKo NvLy, KOTOPOMY 3TV NpaBa NepeaarTcs, U
AaeT Takomy nyuy NpaBo 3anpeLlatb Nog0o6HOE MCNOoNb30BaHUE NPON3BeAeHN OpYruMm nvuam. [yHKTom
2 cT. 16 HasBaHHOro 3akoHa oOmnpegeneHo, YTO UCKMYUTENbHbIE MpaBa aBTopa Ha MCMONb3oBaHue
Npou3BeaeHNs1 03HaYaloT NPaBO OCYLLECTBIATD UM paspeLlaTb creayowme enNcTBUS: BOCNPOM3BOAUTD
npou3eBegeHne (NpaBo Ha BOCMPOM3BELEHME); PaCNpPOCTPaHATb IK3EMMNspbl Npou3BegeHust nobbiM
crnocobom: Npogasath, cAaBaTth B Npokat (MPaBoO Ha pacnpoCTpaHeHWe) 1 T.4.

Mop, HapyLieHnem aBTOPCKOro Npasa NOHMMAaETCH HE3aKOHHOE MCMNONb30BaHUE NMPON3BEAEHNIN UK
OOBEKTOB CMEXHbIX MpaB Nnbo MHOEe HapylleHWe NpegyCMOTPEHHbIX HAcToAWwUM 3aKOHOM aBTOPCKOro
npaBa WAW CMEXHbIX NpaB, YTO BreyeT 3a COOOW rpaxdaHCKO-MPAaBOBYD OTBETCTBEHHOCTb B
COOTBETCTBMM C 3akoHodaTenbCcTBOM Poccuickon Pepepaumun. dusnyeckoe mnm puUanHeckoe nuuo,
KOTOpoe He BbINOMHseT TpeboBaHui HacToswero 3akoHa, SBMASIeTCA HapyliMTenem aBTOPCKUX U
CMeXHbIx npae (n. 1 cT. 48 yka3aHHoOro 3akoHa).

Mockonbky YK "OpeHByprckoe nutepatypHOe areHTCTBO" Hapyllano MWCKIuYMTENbHbIE MpaBa
usgarensctBa MOCKOBCKOro yHuMBEpCMTETa Ha BOCMPOU3BEAEHME MEPEYUCTIEHHBbIX Y4eOHUKOB, Cyabl
nepeon 1 anennsuMoHHOW WMHCTaHUMA, NpaBoMepHO npumeHuB cT. 49 3akoHa PP "O6 aBTOpckOM U
CMEXHbIX npaBax", B3blCkanu ¢ Hero komneHcaumo B paamepe 100 Teic. pyb.

BmecTte ¢ Tem BbiBoa cyaoB o HapyweHu OAO "UIMNK "KOxHbi Ypan" nonoxennii 3akoHa PO "O6
aBTOPCKOM M CMEXHbIX nNpaBax" sBNAETCA HegoCTaTOYHO OOOCHOBAaHHbBIM, MOCKOMbKY CyAaMu He
YKa3aHo, B YEM KOHKPETHO BbIpa3niioCb HapyLleHMe yKka3aHHbIM NMLOM 3aKOHOA4aTenbCcTBa, KpoMe TOro,
cygamm He yctaHoBrneHa BuHa OAO "UIMNK "KOxxHbin Ypan" B NpU4MHEHUN Bpeda UCTLY.

Cynamu He y4TeHo, 4YTo B cooTBeTCTBUM C 3akoHOM P® "O6 aBTOpCcKOM npaBe 1 CMeXHbIX npaBax”
Tunorpacus (B gaHHom cnydae OAO "UINK "tOxHbIN Ypan") He MOXeT ABMATbCA OTBETYMKOM, MOCKOMbKY
OCYLLECTBMSET TOMbKO TEXHWYECKOe COOENCTBME B U3OaHWU KHUTWM, €ClM He MNPEBLICUT 3akas3aHHbIN
TMPax NPon3BeaeHS.

Mpn Takux obcTosaTenscTBax obxanyemble cyaebHble akTbl B 4YacTy MPUBIIEYEHUA K
otBeTcTBeHHOCTN OAQ "UIK "HOxHbIM Ypan" Hemnb3si NpM3HaTh OCTaTOYHO 0OOCHOBaHHbLIMU, B CBSA3N C
YeM B yKa3aHHOWM 4YacTu OHW nogsiexaTt OTMeHe, AENO - HanpaBAEeHUI0 Ha HOBOE PaCcCMOTPEHME.

[Mpn HOBOM pacCMOTpPEeHUN cyay HaONEXUT YyCTPaHUTb OTMEYEHHble He4OCTaTKu, YCTaHOBUTb BCE
CyLleCTBEHHblE Afs MPaBUMIBHOTO  paspelleHust cnopa obcToAaTenbCcTBa, MWccnegosBatb  BCe
npegcraBneHHble AoKa3aTenbCTBa U paspeLlmTb CNop B COOTBETCTBUM C TpeOOBaHNSAMM 3aKOHa.
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PykoBoacTtByscb CT. cT. 286, 287, 288, 289 AlK P®, cyn noctaHoBWN: pelleHue cyaa nepBow
MHCTaHUMM oT 24 Hosi6psa 2005 r. 1 NocTaHoBNeHME cyaa anesnnsaumoHHON MHCTaHumm oT 13 mapTta 2006
r. ApbutpaxHoro cyaa OpeHbyprckon obnact oTMeHuTb B 4acTu B3bickaHua ¢ OAO "UsgaTtenbcko-
nonurpacpudeckun komnnekc "HKOxHbii Ypan" komneHcaumm 100 Teic. py6. B nomnb3y u3gatenbcrBa
MockoBckoro yHmBepcuTeTa r. Mocksbl.

Hdeno B aTOM YacTu nepefartb Ha HOBOE PAcCMOTPEHME B MEPBYHD MHCTAHUMIO TOrO Xe cyda, B
OCTanbHOW YacTu peLleHne cyaa NepBOn MHCTaAHLUN U MOCTAHOBMIEHNE Cyaa anennsLuMOHHON MHCTaHLMK
oCTaBUTb 0e3 M3MeHeHnsa <52>.

<52> lNoctaHoBneHne PegepanbHOro apbuTpaxHoro cyaa Yparnbckoro okpyra ot 25 uons 2006 r.
N ©09-4689/06-C5.

§ 2. Cpok aBTOpckoro npasa. HacnegHuku. MNopsigok odopmneHms
HacnegcTBa Ha MMYLLECTBEHHbIE aBTOPCKUE NMpaBa

Cratba 1230 K P® yctaHaBnuBaeT CpoK OENCTBUSA WUCKITHUUTENBbHBLIX MpaB. B yacTHocTW, oHa
3aKkpenuna crneayLme NonoXeHns:

1) ucknouuTenbHble MpaBa Ha pes3ynbTaTbl UHTENNEKTyanbHONW OEeATENbHOCTM U Ha cpenctea
WHOVMBMOyanu3aumMn LENCTBYIOT B TeYeHWe Cpoka, OnpederneHHoro 4vactoeto 4etsepton [K PO.
UckntodeHuns Takke yCTaHaBMMBaKTCA MPaXKgaHCKMM 3aKOHOAATENbCTBOM;

2) NpOOAOMKWUTENBHOCTb  CPOKa  AEWCTBUMS  WUCKITYUTENBHOrO nNpaBa Ha  pesynbrart
WHTENNEeKTyanbHOW OeATENbHOCTM WM Ha CPeAcCTBO MHAMBMAYyanu3aumv, NOPSAOK UCHUCIEHUSA 3TOro
CpoKa, OCHOBaHMS W MOPSAOK €ro nNpoaJieHus, a Takke OCHOBaHWSA U MNOpPSAoK NpekpalleHus
NCKMIOYUTENBHOIO NpaBa 40 UCTEYEHMS CpOoKa pernamMmeHTupytoTca Hopmamm K PO.

CooTBETCTBEHHO AaHHbIM MonoxeHusim cT. 1281 TK PO 3akpennsdeTr Ccpok OencTBus
NCKIMHOUUTESNBHOMO NpaBa Ha Npou3BefeHne B 3aBUCMMOCTU OT TOrO, KEM OHO ObIfIo cO34aHO, a UMEHHO:

1) ucknouuTenbHOE MNpaBO Ha MNpPOM3BEOEHWe AEWCTBYET B TEYEHME BCEN >XU3HWM aBTopa W
ceMuaecaTu neT, cuntas ¢ 1 sHBapd roga, criegyroLlero 3a roqom cMepTtu astopa. Ecnv npousseneHve
CO34aHO B COABTOPCTBE, TO MCKIHOYMTENIBHOE NPAaBO Ha HEro AENCTBYET B TEYEHUE BCEW XN3HU aBTOpa,
nepexunBLIEro Opyrmx COaBTOPOB, U CEMUOECATM NET, cunTad ¢ 1 sHBapsa roga, criegyloLlero 3a rogom
€ro cMepTu;

2) Ha npou3BedeHue, OOHapoOOOBaHHOE AHOHWMHO UMW NoA MCEBOOHVMMOM, CPOK OEWUCTBUS
WCKIMIOYNTENBHOIO MpaBa MCTEKaeT vepe3 CeMbAecAaT NneT, cumTtas ¢ 1 AHBapda roga, criegylowero 3a
rogoM ero npaBoOMepHOro obHapogoBaHusl. Ecnv B Te4eHue yka3aHHOro CpoKa aBTOp Mpou3BeneHus,
00OHapogoBaHHOIO aHOHMMHO WUIW NOA NMCEBOOHMMOM, PacKPOET CBOK JIMYHOCTb UMM €ro NIMYHOCTb He
OyaeT ganee oCTaBnsATb COMHEHUN, UCKIIOYMTENBHOE NpaBo byaeT 0eNcTBOBaTb B TEYEHME BCEW KU3HM
aBToOpa N CEMUAECATU NET, cunTas ¢ 1 ssHBaps roga, crnegyroLLero 3a rogom CMepTu aBTopa;

3) ncknounTENLHOE NPaBO Ha Npoun3BeaeHe, 0OHapogOBaHHOE NOCe CMEePTH aBTopa, AENCTBYET
B Te4yeHMe cemMuaecaTn neT nocre obHapoaooBaHWs MNpou3BedeHus, cumTad ¢ 1 saHBaps roga,
cnegytwowlero 3a rogoMm ero obHapogoBaHusi. OgHako 34echb 3akoHoAaTenb 3akpennser ycriosue, B
COOTBETCTBMM C KOTOPbIM MpOM3BEAEeHNe OOMKHO OblTb OOHapoooOBaHO B TeYeHME CeEMUOECATU NeT
rocrie CMepTu aBTopa;

4) ecnu aBTOp NpPon3BeAEHMS BbIN penpeccnpoBaH M NOCMEPTHO peabunmMTnpoBaH, CPOK OEeNCTBUSA
NCKITHOUUTENBHOIO MpaBa CYMTaeTCs MPOANEHHbIM, U CEMbAECAT feT ucumcnawTtea ¢ 1 sHBaps roga,
crnenyoLLero 3a roqoMm peabunutauumn asTopa Nnpon3BeaeHns;

5) ecnn aBTop pabotan BO Bpemsi Benvkon OTe4yeCcTBEHHOW BOVHbI UMW y4acTBOBaN B HEW, CPOK
OEeNCTBUS UCKIMIOUMTENBHOrO npaBa, YCTAHOBIIEHHbIN HACTOSLLEN CTaTben, yBENuUUMBaeTCA Ha 4eTbipe
roga.

paxkgaHcKoe 3akoHOO4aTENbCTBO COAEPXWUT HOPMbI, PETYyNVMPYHOLLME HacrnedoBaHue OTAENbHbIX
BMOOB WMMYyLLECTBa, KOTOpble 3akpernseHbl kak B yactu Tpetben K PO, Tak u B 4actu 4yeTBepTon
OTHOCUTESIbHO HacneagoBaHMs UCKITHOUNTESbHBIX NpaB.

HacrnegoBaHve npaB aBTOPOB pe3ynbTaToOB WHTEMMEKTyanbHOW AeaTenbHocTM obnagaet
onpeferneHHon crneumdukon, CBSI3aHHOW C XxapakTepoM Hacregyembix 00bekTtoB. OB6bIMHO OHO
OCYLLECTBMSAETCA POACTBEHHMKAMU yMeEpLUEro, XOTS B psge CryyaeB aBTOpbl MOryT 3aBelwiaTb CBOM
Npon3BeaeHns rpaxkgaHam, He COCTOSILLIMM C HUMW B POACTBE, UMK AaXe HpUANYECKAM NMLaM.

Mepen rocynapcTBOM Npy 3TOM CTOSIT ABE 3a4a4M:

1) 3aWwWuTNTL MHTEpecbl HACNeOHWKOB, NMPEAOCTaBMB UM BO3MOXHOCTb MOMy4aTb AOXOAbl OT
NCMOMb30BaHMSA NPOU3BEAEHNI YMEpLLEro aBTopa;

2) y4eCcTb WHTEpecbl MOTpebuTenen TakmMx TBOPYECKUX pe3ynbTaToB (MO CylecTBy, BCEro
obuwiecTBa), 3aknyawwuecs B BO3MOXHO 6Oonee LWMPOKOM U CBOGOOHOM  UCMOMb30BaHMM
npoun3seaeHun.

[MpaBo aBTOpa MPOM3BEAEHMS HayKu, NUTepaTypbl UM UCKYCCTBaA COCTOUT M3 KOMMIEKCa JINYHbIX
HEVMMYLLECTBEHHbBIX Y MMYLLECTBEHHbIX NpaB. K nnMyHbIM HEMMYLLLECTBEHHbIM NMpaBamM aBTOpa OTHOCSTCS
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npaBoO aBTOPCTBA, NPaBO Ha UMS, MPaBO Ha 3awWuTy penyTaummM aBTopa M NpaBo Ha ObHapogoBaHue
npoussenenHns B nobor opme, BKIHOYas NpaBo Ha OT3bIB (CT. CT. 1265 - 1269 K P®).

Mog wvMyLLeCTBEHHBIMW MpaBamMy aBToOpa MOHUMAKTCA €ro  MWCKIK4YMTENbHbIE MpaBa Ha
NCMomnb3oBaHe MpousBedeHns B nobon dopme u nobbiM cnocobom - npaBa Ha BOCMPOU3BEAEHME
npousBefeHns, ero pacnpocTpaHeHne, UMNopT, NyOnuYHbIA Nokas, nepegady B acup, nepepaboTKy 1
apyrue (ct. 1270 TK P®).

JInYHbIE HEMMYLLIECTBEHHbIE MpaBa aBTOPa TECHO CBSA3aHbl C €ro JIMYHOCTBIO U, KaK MpaBuIio, He
cnocobHbl MO camon CBOEW Npupoae nepexoanTsb kK Apyrum nuuam (n. 1 ct. 150 TK P®). B cTtatbe 1265
K P® nogyepkmMBaeTcs, YTO NUYHbIE HEUMYLLLECTBEHHbIE MpaBa MpUHaAnexaTt aBTopy HEe3aBMCMMO OT
€ro VMIMYLLECTBEHHBIX MpPaB W COXPAHAKTCA 3a HMM B Cfyvae YCTYMNKA WUCKIIOYUTENbHBIX MpaB Ha
NCNonb3oBaHNe MNpou3BeAeHns. ATa O0CODEHHOCTb Takke Halwna oTpaxeHue B 4. 3 cT. 1112 TK PO,
KOTopasi MpsAMO yCTaHaBNMBAET, YTO JIMYHbIE HEMMYLLECTBEHHbIE MpaBa W ApyrMe HemaTepuasrbHble
Gnara He BXOOST B COCTaB HacneacTsa.

Bmecte ¢ Tem B n. 1 cT. 150 K P® yTouHsAeTcs, 4To "B Criyyasix U B NOpsiAKE, NpeayCMOTPEHHbIX
3aKOHOM, JMYHbIE HEWMYLLECTBEHHbIE MpaBa W Opyrue HemartepuarnbHble 6nara, npuHaanexasline
ymMepLleMy, MOMyT OCYLUECTBAATBCA W 3awuliaTbCsa APYrMMM NMUuamMu, B TOM 4YuUCIe HacnegHukamm
npaBoobnagatens”. 3To0 nonoxeHne GaKTNYECKN COOEPXKUT oOrpaHudeHne obuero npasunia o
HEeOTYY)KAAaeMOCTM N HenepeaaBaeMoCTh NINYHbIX HEUMYLLIECTBEHHbIX NPaB U, crieqoBaTenbHO, Tpebyer,
YTOObI Cry4Yam 1M NopsiAoK TAKOro MX OCYLLECTBNEHUS ObINn yperynnpoBaHbl 3aKOHOM.

Takum obpas3om, MO HacNeAcTBY He MNepexogaT Takue NMYHble HEUMYLLECTBEHHbIE MpaBa, Kak
npaBoO aBTOPCTBA, NPaBO Ha MMs M NPaBO Ha 3awWuTy penyTaummn aBtopa. OgHAKoO HacnedHVK1 BnpaBse
OCYLLECTBMNATb 3alUMTy 3TMX nMpaB, MNpUMYEM [aHHble MPaBOMOYUSA HACMEOHUKOB CPOKOM He
orpaHuymsatotca (M. 1 c1. 1267 MK PO).

B cootBetctBMM € n. 2 cT. 1267 K P® aBtop BrpaBe B Mopsiake, NpPeaycMOTPEHHOM Ans
HasHa4yeHns ucnonHuTensa 3aeewaHus (cT. 1134 K P®), ykasaTb nvuo, Ha KOTOpoe OH Bo3naraeT
OXpaHy aBTOPCTBa, UMEHM aBTOpPa M HEMPUKOCHOBEHHOCTM npou3Benenns (abs3. 2 n. 1 cr. 1266 K PP)
nocne ceoew cmepTu. [JaHHbIE MOSTHOMOYMS OCYLLIECTBAATCSA YKa3aHHbIM JIMLOM MOXM3HEHHO. 306ech Xe
3aKoHodarTenb npefgycMoTpen W criyvyan, korga OTCYTCTBYIOT NOAOOHbIE yKa3aHMs WM Has3HavyeHHoe
aBTOPOM MU0 OTKAa3anocb OT MX MCMONHEHWs. B Takon cuTyaumm oxpaHa aBTOpPCTBa, MMEHW aBTopa U
HENPUKOCHOBEHHOCTU NPOU3BEAEHUSA OCYLLECTBSAETCS HAacNegHUKaMn aBTopa, Ux NpaBoNpeeMHUKamMmn 1
OPYTMMW  3aUHTEPECOBaHHLIMU NMuamu. [JaHHOe npaBWuio pacnpocTpaHAeTcss M Ha cry4dau, Korga
Ha3Ha4YeHHoe NULO ymepro.

HacnegHvkam 4acTo nNpUMXOAWTCA  pewaTtb  BOMPOCbI, CBSI3aHHbIE C  MCMOJIb30BaHMEM
npou3BefeHni, KOoTopble He ObIn 0BHapogoBaHbl MPY XU3HU aBTopa. B crioxuBliencss cutyaumm oHu
OOIMKHbI MPUHUMATL peLleHre O AarnbHenlen cyabbe NponsBeaeHns: He NPOCTO 3almLaTh HEKWe npaea
OT HapyweHuss OpyrMMu JvMuamMu, a CaMOCTOATENIbHO OCYLWeCTBNATb 3TM MpaBa. AHanorm4Ho
cKragblBaeTcsa cutyaumsi U npu HeOOXOAMMOCTU BHECEHUSI TEX UMW MHbIX U3MEHEHUWN B MPOU3BEAEHME
ymepuiero astopa. Oba 3Tv criyyasi HanpsiMyto CBA3aHbl C BO3MOXHOCTbLIO AarnbHENLLEr0 UCMONb30BaHUS
COOTBETCTBYIOLLETO MPOM3BEAEHMS W BMECTe C TeM 3aTparMBalT MWMYLLECTBEHHbIE WHTEPECHI
HacrneHvika, a TaKke MHTepechl obLLecTBa B LEMNOM.

MyHkt 3 cT1. 1268 TK P® yctaHaBnvBaeT, 4YTO npou3BegeHne, He 0OHapOOOBaHHOE MPU >KU3HU
aBTopa, MOXET ObITb 06Hapo4oBaHO MOCHe ero CMepT NULOM, 0ONaaaroLLUM UCKITHYUTENBHLIM NPaBoM
Ha npousBeaeHne, ecnu obHapogoBaHWe He MPOTMBOPEYUT BOSEe aBTopa NPOU3BEnEeHUs, ONpeaereHHO
BbIPa)KEHHOW UM B MMUCbMEHHOWM hopme (B 3aBeLLaHuv, NMCbMax, AHEBHMKax 1 T.n.). CnegosaTtenbHO,
MOCKOJTbKY K HacnegHvKkam nepexoasaT UCKoYnTenbHble npaBa aBtopa (n. 1 cr. 1283 K P®), To n npaso
Ha obHapogoBaHMe OOIMKHO K HUM nepexoanTtb. Kpome Toro, 3akoHogaTenb ocobo oroBapuBaeT cry4van
repegadv Takoro npaesa no 3aBeLlaHunto. B 1o e Bpemsi HeOOXOAMMO peLnTb BOMPOC O TOM, MOXET Jn
HacnegHWK BHOCUTb M3MEHEHWS B CaMO MpOu3BedeHMe NOcre nepexoga K HeMy UCKIMHYUTENbHbIX NpaB
nocne cmeptn atopa. B yactn yetBepton 'K PO gaHHbIN BONpOC pellaeTcs criegyowmnm obpasom: abs.
2 n.1ct. 1266 K PO ykasbiBaeT, 4TO Npu MCMOMb30BaHMM MPON3BEAEHMS MOCHEe CMEPTU aBTopa nNuuo,
obrnapatollee WCKMIOYMTENbHBIM MNPaBOM Ha MPOW3BEAEHME, BrpaBe paspelnTb BHECEHWEe B
npov3BefeHne U3MEHEHUIN, COKpaLleHWA WM AOMOSIHEHUA MpPU YCNOBMU, YTO 3TMM HE MCKaKaeTcs
3ambICeql aBTopa, He HapyLlaeTCs LEeNOCTHOCTb BOCMPUATUS MPOU3BEAEHMS M 3TO HE MPOTUBOPEYUT
BOJie aBToOpa, ONpeaerieHHO BbIPaXKEHHON UM B 3aBeLLaHun, NMMCbMax, AHEBHMKAX UM MHON NMMCbMEHHOMN
dopwme.

XapaKkTepHOM 4epTOW WCKMIOYUTENbHBIX NpaB aBTopa SABMSETCA MX OoTvyxgaemocTb. B cBAsn ¢
3TMM MCKNIOYMTENbHbIE (MMYLLLECTBEHHbIE) MpaBa aBTopa MOryT nepexoguTb No Hacrnegctsy (n. 1 cT.
1283 TK P®). HacnegHukm aBTOopa npuobpeTaloT npaBo peliaTb BCE BOMPOCHI, CBA3aHHbIE C
AanbHerWwnM MCMoSib30BaHMEM MPOU3BEAEHVMN YMEpLUEro asTopa (onpedensitb Buabl M CNOCOObI
MCMNOMNb30BaHMs!, €ro YCIOBMS U CPOKM, 3aKmyaTb COOTBETCTBYIOLLME OOTOBOPLI), @ Takke nonyyatb 3a
3TO BO3HarpakgeHue.
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Mpn HacrnegoBaHMM MO 3aKOHY aBTOPCKME MpaBa nepefawTcsa Mo obwum npasunam,
yCcTaHoBMeHHbIM M. 63 K P®, B yacTHOCTU B COOTBETCTBUM C ovepeHOCTbL. HacnegHukammn nepson
odepeau BbICTyNarT AeTW, Cynpyr U poaMTenu HacnegonaTens.

Ecnv HeT HacnegHWKOB NeEpPBOW oYepean, HacnegHWkaMmy BTOPOW O4Yepean Mo 3akoHy SBMASKTCA
MONMHOPOAHbIE N HEMONHOPOAHbIE OpaTba M CecTpbl HacrnegopaTens, ero gegylka n 6abylwka kak co
CTOPOHbI OTLA, TakK U CO CTOPOHbLI MaTepu.

Ecnv HeT HacnegHVKOB NepBOW 1 BTOPOW O4Yepeamn, HacrnegHukamm TPeTben ovepeam no 3aKoHy
ABNSATCA NOMHOPOAHbBIE N HEMOMHOPOAHbIE BpaThs M CECTPbLI poauTenen HacrnegonaTens (asav n Tetu
Hacnegogarens).

Ecnv HeT HacnegHUKOB NepBON, BTOPOM U TpeTbern odepeam (cT. cT. 1142 - 1144 TK P®), npaeo
HacnegoBaTb MO 3aKOHY MOMyYalT POACTBEHHUKM Hacneaoaatens TpeTben, YETBEPTOM M NATON CTEMNEHM
POACTBA, HE OTHOCSLLMECS K HAacne4HMKaM NpeaLlecTBYOLINX o4epeaen.

CTteneHb poAacTBa OMNpedenseTcss YMCIIOM POXAEHUA, OTAENSWMX POACTBEHHMKOB OAHOIMO OT
Opyroro (poXxgeHne caMoro HacrnegogaTenst B 3T0 YACMO HE BXOAMT).

B vacTtHOCTW, kK mocnegyLmnm o4epeasamM HacneaoBaHMs OTHOCATCS:

1) poOCTBEHHMKM TpeTben CTeneHu poacTBa - Mpajedywkun u npababylku Hacnegogarterns
(vyeTBepTasn ouepenb);

2) pPOACTBEHHUKM 4YETBEPTON CTEMEHW POACTBA - AETUM POAHBLIX MIEMSHHMKOB W MAEMSIHHUL
Hacnegogartens, T.e. OBOKOPOAHbIE BHYKM WM BHYYKM, U poAHble OpaTba U CECTpbl €ro Aedylwek u
GabyLuek, T.e. 4BOOPOAHbIE AeAyLwWwku 1 6abyLiku (naTas ovepenb);

3) pOACTBEHHUKM NATOW CTEMNEHU poAcTBa - AETW ABOPOLHbIX BHYKOB M BHYYeK HacrnegopaTens
(oBotopoaHble MPaBHYKM W MpaBHY4YKku), AETM €ro OBOKPOOHbIX OpaTbeB W cecTtep, T.e. OBOKOPOAHLIE
NANEMSAHHUKL U NNEeMSAHHULbBI, U AeTU ero ABOIPOAHbLIX Aeayllek n 6abywiek, T.e. ABOIOPOOHbIE ASAN U
TeTn (WwecTasa oyepenp);

4) ecnu HeET HacNedHVKOB MNPEALIECTBYIOWNX oO4epenen, K HacrnegoBaHMo B KayecTse
HacrnegHVKoB CeAbMOM o4yepeau MO 3aKOHY MPU3bIBAOTCA MNAaCbiHKWA, Magyepuvubl, OTYUM U Madvexa
Hacnepopartens.

3akoHogaTenb Takke paccMaTpuMBaeT - Clyyaw, Korda  HacrnegHuK  ymMupaeT  paHblue
Hacnepopgatens. Crtatbsa 1146 [K P® ycraHaBnuBaeT npaBuna HacregoBaHWss Mo npasy
npencraenexus. Mo 3akoHy gonsi HacrnegHvKa, ymepLuero 4o OTKpbITUSt HACNEeACTBa U O4HOBPEMEHHO
C HacregogaTenem, NepexoauT no npaey NpeaCcTaBNeHns K ero COOTBETCTBYIOLLMM MOTOMKaM 1 OENUTCA
MeXOy HUMW MOPOBHY:

1) nocne cmepTn HacnedHVKOB MEPBOW OYEpPedM MPaBO HacnegoBaHUS MepexoauT K BHyKam
HacnegoaaTens U UX NOTOMKawMm;

2) nocrne CMepTU HacrnegHMKOB BTOPOM O4yepean - AEeTAM MOMHOPOAHBIX U HEMOTHOPOOHbIX
OpaTtbeB u cecTep Hacnegoaartens (NemMsHHMKaM 1 NieMsiHHMLaM Hacregogartens);

3) nmocrne cmepTM HacregHUKOB TPETbEN o4vepean - [OBOKPOoAHbIM OpaTbsM M cecTpam
Hacnepgopartens.

Kpome TOro, aBTop MOXeT cocTaBuTb 3aBellaHue (rn. 62 K P®), no KOTOpoMy HacnegHWKOM
MOXeT ObITb Kak KTO-MbO 13 HacrnegHUKOB MO 3aKOHY, Tak M Mobon Opyron rpaxgaHviH, ropugnyeckoe
nuuo vnu rocygapcteo. lNpu aTom aBTOpckoe MpaBo MOXET ObiTb 3aBellaHo Kak KoMy-nnbo ogHoMy u3
HacnegHWKoB, Tak 1 ABYM (HECKOMbKMM) HacnegHukam. NMpuyem B nocriegHem crydae oHO MOXeT ObITb
3aBellaHo B LienoMm (Torga OHO HacrnegyeTcsd B paBHbIX [ONSAX) wunv ¢ ykasaHuem pgonen. OgHako
YCTaHOBNEHUE [ONeN HanpaBneHO TONbKO Ha pacnpefeneHve LEHEeXHbIX CPeacTB (4oxoJoB),
MOMyYeHHbIX HacregHukamu B pe3ynbTaTe OCYLLECTBIIEHUsT COOTBETCTBYIOLLENO MWCKIMIOYUTENbHOIO
npaea. CaMoO WCKITHUYMTENBHOE aBTOPCKOE MpaBO, HECMOTPSl Ha Hanuune B HEM MHOrOYMCHEHHbIX
pa3HoOOpasHbIX MpPaBOMOYMIA, B TEOpUM paccMmaTpuBaeTcsl Kak Hegenumoe. B cBsA3M ¢ aTuM K
YCTaHOBMEHUIO AOfer B aBTOPCKOM npaBe npumeHum n. 2 cr. 1122 K P®. B Hem 3akoHogatenb
3aKpennseT, YTo ykaszaHuWe B 3aBeLLaHny Ha Yactu Hegenumon Bewwm (cT. 133 K P®), npegHasHavyeHHble
Ka)XOOMy U3 HacrnegHWKOB B HaType, He BriedeT 3a cobor HegencTBUTENbHOCTL 3aBellaHmns. Takas Belb
CYMTaeTCsa 3aBeLLaHHOM B JONSAX, COOTBETCTBYHOLLUMX CTOMMOCTU 3TUX Yacten. [opsgok nonb3oBaHUs
HacrnegHVkammn 3TON He4EenvMMON BeLlblo yCTaHaBNMBAETCA B COOTBETCTBUM C NPeAHa3Ha4YeHHbIMU M B
3aBellaHnM YacTaMKU 3TOWN BELLIN.

M3 Bbieyka3aHHOrO CBOWCTBA aBTOPCKOrO MpaBa (HE4enuMMOCTHU) BbITEKaeT XapakTepHas
0COBEHHOCTb HacnenoBaHWst B obnacTt aBTOPCKOro npasa, COCToAWas B TOM, YTO HacrnegHuKM MoryT
OCYLLECTBMNATbL aBTOPCKME npaBa Tonbko coobua. Jliobble 0encTBUSA MO UCNONb30BaHUIO MepeLlewero
Mo HacneacTBy NPON3BEAEHMS BO3MOXHbI UCKITHYNTENBHO C OBLLEro cornacusi BCeX HacnegHUKOB.

HacnegHukn B uensx pelleHms 4aHHOro BONpoca MOTyT 3aKkMio4MTb CornalleHue, B KoTopom byget
npegycMOTPEH MOPSAOK OCYLLECTBINEHUS UMW aBTOPCKMX MpaB (Hanpumep, ocyllecTBreHne npas byaer
MOpyYeHO O4HOMY M3 HUX N BygeT pelleHo nepedaTb NpaBa B 4OBEpPUTENbHOE yrpaBrieHne KakoMy-To
TpeTbemy nuuy). Takoe cornaweHue Mo >KenaHW HacrnegHUKOB MOXeT OblTb 3aKkpenneHo B
cBuaeTenbCTBe O NpaBe Ha HacneacTBo NnMbo cocTaBneHo B hOpMe OTAENBHOrO OKYMEHTA.
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Ha npakTuke pacnpocTpaHeHbl CNopbl MEXAY HacnegHWKaMmyM aBTOPCKMX MpaB, KOTOpbIE JOBOJTbHO
4YacTo MPEensiTCTBYIOT LUMPOKOMY WCMONb30OBaHNIO MPOM3BEAEHUA yMmepLunx aBTopoB. B uenom psage
crnyvyaeB BO3HMKawowme npobnembl ObiBaldT  00OycnoBrneHbl  HEOOXOAMMOCTbHO ~ COBMECTHOMO
OCYLLIECTBMNEHMS HAcNeaHVKaMn aBTOPCKMX MpaB. K coxaneHuo, MONHOCTbI M3bexaTb NoAoOHbIX
CuMTyaumi HeBO3MOXHO. B npuHuune Hacnepogatenb MOXET 3aBellaTb BCe MpaBa Ha Kakoe-nmbo
KOHKpeTHOe Mpou3BedeHne OOHOMY HacredHuKy, a Ha Apyroe (apyrve) npov3BeLeHUEe - BTOPOMY
HacnegHvky v T.4. Ho n B 3TOM criy4yae COBMECTHOE OCYLLLECTBIIEHME NPaB HacrnegHuKamMu Bce e Oyaet
HeobxoamMMo (HanpumMep, Npy n3gaHum cOOPHMKOB NPOU3BEAEHMI UK COBPaHNA COYUHEHWIA aBTOpa).

HaseaHHasi npobnema pelwaema. Hacnegopoatenb MOXET COBEPLUMTb 3aBellaHWe, COrfacHo
KOTOPOMY Ha OOHOro M3bpaHHOro MM HacrnegHvka Bosnarancs Obl 3aBelyaTenbHbIN 0TKa3 B NOMNb3y Nuu,
KOTOpble MpW OTCYTCTBMM 3aBellaHus sSBnsanucb Obl ero HacrnegHvWkamy no 3akoHy. B cooTBeTcTBuMM C
3aBeLlaTernbHbIM OTKa30M TakoW HacregHUK, CaMOCTOATENbHO OCYLLECTBISAS aBTOPCKME NpaBa, Mor Obl
Npou3BoAUTE MEepuoguYeckMe nnaTexu oTkasonosnyyatensamM B BuAE OMpederieHHOro MpoueHTa oT
O0X0[0B, MOSyYEHHbIX OT UCMOMb30BaHNsA Npou3BeaeHun ymepLuero astopa (n. 2 ct. 1137 K P®). B 1o
Xe Bpems ¢ y4eToM 70-neTHero cpoka oxpaHbl aBTOPCKMX MpaB, HanMunst 06A3aTenbHbIX HACNEAHVKOB U
WHOrO, BO MHOIMX Cly4asix Takoe peLLeHne Takke MOXET OKa3aTbCs HEMPUEMITIEMBIM.

Ecnv xe cnop mexay HacnegHvkamun BO3HMKaET u3-3a onpegeneHns pa3mepa SONen nnm nopsigka
OCYLLECTBEHMS UMM aBTOPCKOrO MpaBa, To NoA0OHbIM BONpoC pewaeTcs B cyge (ab3. 2 n. 2 c1. 1122 TK
P®).

Ha npaktuke BO3HUKaOT onpeferieHHble Npobnembl Mpu YCTaHOBIEHUW OOMNN MEPEXMBLLETO
cynpyra B criydae HacnegoBaHWsi aBTOPCKOro npaBa. OTO OOBLACHSIETCA TeM, YTO MO CBOEW npupoe
Hacrnegyemoe MVCKIIoYMTENbHOE NMPaBO SABMISIETCS CaMOCTOSTENbHLIM MPAaBOM, KOTOPOE OTNiM4aeTcs OT
npaBa cobCTBEHHOCTU. Ero cyLHOCTE COCTOUT B TOM, Y4TO aBTOpP BrpaBe CaMOCTOSATENBHO UCMONb30BaTh
CBOE NMpOoV3BEAEHNE UMW BbiAaBaTb pa3peLleHns Ha MCMOoSb30BaHMe ApyrMM nvuam. B cootBeTcTBMM C
3TMM €ero Cyrnpyr He MOXET y4acTBOBaTb B OCYLLECTBMEHMM TAKOro npaBa B CUMY O4HOMO NULb dakTa
cocTosHMA B Bpake ¢ npaBoobnagarenem (OH MOXET 9TO AenaTtb, HanpyMMep, Ha OCHOBaHMU NOPYYEHWs,
OOBEPEHHOCTN U T.M.). TakMm 0Opas3om, UCKMOYUTENBHOE MpPaBO He sBNAeTcs obWMM MMYLLECTBOM
CYMpyroB, Haxo4dAWUMCA B WX COBMECTHOM COBCTBEHHOCTW, W MEPEXMBLUMN CYMpyr He uMmeeT
npeumyLecTB nepeq ApYrmmMmun HacnegHMKaMy B OTHOLLEHUWN HacrneaoBaHMs UCKMYUTENBHOMO NpaBsa.

B coBmMecTHyt0 COBCTBEHHOCTb ~ CyMpPYrOB MOXHO BKMHOYMTb TOMBbKO CYMMbl @BTOPCKOrO
BO3HarpaxaeHus (4oxoaa), NonydeHHble Cynpyrom-npasoobnagarenem npu XM3Hu.

B wuHbIX cnyyasx npu BbligeneHun obasaTenbHOW AONM B Hacneactse asTopa npobnembl
BO3HMKAKOT MPU MMYLLLECTBEHHOW OLIEHKE WCKIIOYUTENBHOIO MpaBa, MOCKOMbKY Takas oueHKa OOblYHO
3aTpyaHUTENbHA WM HEBO3MOXHA (HampvMep, ecnv peyb WMAET O PYKOMUCAX HUKOrga paHee He
nsgasaBLUerocs astopa). Bo MHOMMX cnydasax MMyLLEeCTBEHHAs OLIEHKa MCKITHOYMTENBHOMO npaBa MOXeT
ObITb TONBKO NMPUONN3UTENBHOW, MOCKOMBbKY AaXe B OTHOLUEHUWN Yyxe O0OHapOAOBaHHOIO MPOU3BEOEeHUS
CNOXHO 3apaHee npefyragartb, kakoBbl OyayT obLime foxoabl OT HEro Ha NpPoTsXXeHun Bcero 70-neTHero
CpoKa 0eNCTBUSA aBTOPCKOro rnpaea.

CnepoBaTenbHO, MOXHO cAenaTh BbIBOA O TOM, YTO €CIM Hacnegyemoe UCKITYUTENbHOE NpaBo
NoAAaeTCs UMYLLECTBEHHOW OLEHKE, TO MpumeHMMbl obwue npasuna ct. 1149 K P®. OgHako ecnu
Hacrnegyemoe UCKIYUTENbHOE NPaBo He MOXEeT ObiTb OUEHeHO, TO obs3aTenbHasd [oNd B COCTaBe
TAKOro npaBa [AOfKHa YYUTbIBATbCA B MPOLEHTHOM OTHOWEHWM 6e3 onpeferneHnsi ee KOHKPETHOM
cymmbl. 1o Mepe nocTynneHus [OXOO4OB OT OCYLLECTBMEHMS Takoro MWCKITHYUTENBHOIO MpaBa
HeoOXoaVMble HacregHuKM OyaoyT nonydaTe CBOK ODSA3aTenbHyl OOMK0 - HE MEHEee MONOBMHbI JOMNW,
KOTOpas npuymTanack Obl KaxgoMy U3 HUX NPW HAacregoBaHUW MO 3aKOHY.

[MockornbKy CpOK OEeNCTBUSA aBTOPCKOro rnpaea orpaHvyeH 70 rogamu, To BCTaeT BOMPOC, Kak JONro
HacneaHVK1U OOMKHbI MOMy4YaTe MPUYUTAIOLLYIOCA MM AOMK (Hanpumep, HECOBEPLUEHHOMETHUE AeTU
Hacnegogartens yYepes3 HEKOTOpOe BpPEeMsi CTaHyT COBEPLUEHHOMNETHUMM), a Takke 4YTO Mpou3ovaeT C
0bsA3aTenbHON OOnen B cryvyae CMepTW 3TUX HacnegHukoB. [lpoaHanmaupoBaB oOLwuve nonoXeHus
HacneacTBEHHOIro MpaBa, MOXHO 3aKMlouuTb, YTO Heobxogumble HacnegHvku OydyT nmonyyatb CBOHO
OOM  Ha MPOTSKEeHUM BCEro cpoka [OeWCTBUSI aBTOPCKOrO MpaBa, a B Cnyyae MX CMepTu
COOTBETCTBYIOLLAA OONA OOMkHA OygeT nepenTtyn K ux HacnegHukam. OgHako Mexay HacnegHukamm
BO3MOXHO 3aKroyeHne corfnaweHms ob MHOM pacnpegeneHum HacneqCcTBEHHOIO MMmyLecTsa (T.e. ecnm
obsA3atenbHas gona He OygeT BbiMfladyeHa MM 3a CYeT OpYroro MMyLIecTBa, BXOASLIEro B COCTaB
HacnegcTtea). besycnosHo, B nocrnegHem criydae 6yayT NpMMeEHATbCS NpaBuia CornalleHuns.

3akoHogaTenb NpegycMaTpuBaeT Criyyain, Korga B CUIly onpeferneHHbIX NPUYKuH Y HacregogaTtens
HeT HacnegHukoB. Tak, n. 2 cT. 1283 K P® ycTtaHaBnuBaeT, 4To B cnyyasix, IpeayCcMOTPEHHbIX CT. 1151
K P® ("HacnegoBaHue BbIMOPOYHOro MmMyLLlecTBa"), BXxogsiiee B COCTaB HacneacTBa MCKMOYUTENBHOE
npaBo Ha NpPoM3BEAEHNE NPEKpALLAeTCs, N NPOM3BEAEHNE NEPEXoauT B 0OLLECTBEHHOE OOCTOSIHNE. 3TO
NMPOUCXOAUT B Cry4asx:

1) oTCYTCTBUS HacneQHUKOB KaK MO 3aKOHY, Tak 1 NO 3aBELLaHuIo;

2) OTCYTCTBUS Y BCEX HACNEAHMKOB NpaBa HacrnegoBaTh;

3) oTCTpaHeHnsa oT HacregoBaHus Bcex HacnegHukos (cT. 1117 K PO);
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4) HENPUHATUS HacneacTBa HUKEM U3 HACNEOHUKOB;

5) oTkasa Bcex HacrnegHWKOB OT HacrneacTBa 6e3 ykaszaHus, B MONb3y KOro caenaH oTtkas (cr. 1158
MK PO®).

Cratba 1282 TK P® perynupyeT HenocpeAcCTBEHHO Mepexod Npov3BEeLEeHUS B OOLLECTBEHHOE
JoCTosiHMe. 3akoHoO4aTeNbCTBO YCTAHABNMBAET, YTO MO MCTEYEHUN CPOKA OEWCTBUSI UCKITHOYUTENBHOIO
npaBa MNpPOM3BEOEHNE HayKW, §nuTepaTypbl WM WCKYCCTBa, Kak oOOHapogoBaHHOe, Tak MU
HeobOHapogoBaHHOE, NepexoanT B 0bLLEeCTBEHHOE AocTosiHME. [JaHHoe npov3BedeHe MOXET cBOOOOHO
ncnonb3oBaTbCs MoObIM NMUOM 6e3 Ybero-nubo cornacus unu paspeLueHnst n 6e3 BbinnaTbl aBTOPCKOro
BO3HarpaxgeHusi. OgHako Mpu 3TOM OXPaHAKTCS aBTOPCTBO, MMS aBTopa W HENPUKOCHOBEHHOCTb
npou3BeaeHus.

MoMMMO ckaszaHHOro paHee, MOXHO OTMETUTb, YTO HACNEeOHUK B psge CriydaeB peanuayeT npasa
aBTopa B OTHOLIEHMM camoro npoussegeHus. Hanpumep, ct. 1291 TK P® 3akpenndaeTt, 4to npwu
OTYYXOEHMN aBTOPOM OpuUrMHana npou3BeneHunst (PyKOMWCK, OpurMHana npOU3BELEHUS >KUBOMUCH,
CKynbMATYpbl U T.M.), B TOM YuCNE MpU OTYY)XOEHUN OpUrnHana npov3BEeLEHUS MO AOrOBOPY aBTOPCKOroO
3aKasa, WUCKMIYUTENbHOE MpaBO Ha MNPOM3BEAEHUE COXPaHAETCA 3a aBTOPOM, E€CNU [JOroBOPOM He
npenycmoTpeHo uHoe. NyHKT 3 Ha3BaHHOW CTaTbW PacnpoCTpaHseT 3TO MPaBMIIO M Ha HACNEeOHWKOB
aBToOpa, WX HacnedHVKoB W WMHbIX B Mpegernax cpoka OEWCTBUS UCKIIOYUMTENbHOFO MpaBa Ha
npou3segeHue.

Ocobble nNpaBuna 3akpenseHbl B OTHOLLEHMM NpaBa criegoBaHus. Tak, cornacHo cT. 1293 TK PO B
crnydyae OTYYXOEHWs1 aBTOPOM OpurMHamna npousBedeHust M300pasnTenbHOro UCKYCCTBa MPU KaxkOoon
ny6nuyHom nepenpopake COOTBETCTBYIOLLErO OpuriMHana, B KOTOPOW B Ka4ecTBe Npodasua, nokynarens
UNKn nocpeHvka y4acTByeT ranepesi u300pasnTenbHOro UCKYCCTBa, XYAOXECTBEHHbIA CaroH, MarasviH
nnun vHasi nogobHas opraHv3auus, aBTop MMeEeT MpaBO Ha NofyyYeHne OT MpofaBLa BO3HArpaXkKoeHUs B
BMAE MPOLIEHTHBIX OTYMCIEHUA OT LieHbl nepenpogaxwu. [paBoM cnefoBaHuWs aBTopbl obnagaloT u B
OTHOLLEHMN aBTOPCKUX pykonucen (aBTorpadoB) NNTEPATYPHbIX N My3blKarnbHbIX Npou3seneHuin. Kpome
TOro, HECMOTPS Ha TO YTO JaHHOE MPaBO HEOTYYXKOAEMO, OHO NMEPEXOOUT K HacneaHMKaMm aBTopa Ha CpokK
OEVCTBUSI CKIIOYMTENBHOIO NpaBa Ha Npou3BegeHNE.

OT HacrnegoBaHuSA  aBTOPCKMX MpaB  crlegyeT  OTNu4YaTb  HacrnegoBaHWE  aBTOPCKOro
BO3HarpaxgeHusl, Ha4MCrneHHOro Npuv >XU3HW aBTopa, HO CBOEBPEMEHHO MM HE MOJTYYEHHOro, a Takke
HaYUCINEHHOro MOCMe ero CMepT B COOTBETCTBUM C pPaHee 3akitoYEeHHbIMM 3TUM aBTOPOM AOroBOpamu
Ha WCMONb30BaHWE €ero NPOM3BEAEHMN, HO OO0 MPUHATMSA HacnegHukamu Hacnegctsa. B nogobHon
cUTyauum HacrnegHuKM MNonydYalT BO3HArpakaeHue He B pe3ynbTare  OCYLWECTBMEHUS UMUK
NCKIMIOYUTENbHBIX NPaB, Nepellefunx K HUM OT HacregopaTens, a HacnegywT Nullb onpefeneHHble
OEHeXHble CcyMMbl. HacnegoBaHue ocCyllecTBnsieTca Mo obwum npaBuniaM, YCTAHOBMEHHBIM
rPaX4aHCKMM  3aKOHOAATENbCTBOM O HacnedoBaHWM HEBbIMIAYEHHbIX CYyMM 3apaboTHOM mnatbl U
npupaBHEHHbIX K Hen nnatexen (cT. 1183 K PO).

Takum obpa3om, OCHOBHOW OCOBEHHOCTBIO HacredoBaHUSA aBTOPCKMX MpaB SBNSAETCA TO, YTO MO
HacneacTBy MepefalTcs He Bce aBTOPCKME MPaBOMOYUSA, @ TONbKO WCKMOYUTENbHBIE (M UHbIE
MUMYLLLECTBEHHbIE) NpaBa aBTopa. JInYyHble HEMMYLLLECTBEHHbIE NPaBa aBTopa MO HacNeacTBY NepexoanTb
He moryT. [ns 3awmTtbl 3TMX NpaB B MHTepecax obLlecTBa B LENOM WU JIMYHbIX MHTEpPecax Cammx
HacnegHVKOB NMocriegHne HagensTCs cneumanbHbIMY MOSTHOMOYMAMK MO NX OXpaHe, KoTopble Bcerga
ABNATCA Bonee y3kummn Mo CBOEMY COAEPXKaHUi, YeM COOTBETCTBYIOLLME JINYHbIE HEUMYLLECTBEHHbIE
npaea aBTopa.

[Mopsagok BCTynneHus HacnegHUKoB B obnagaHve aBTOPCKMMU MpaBaMy XapakTepu3yeTcs Takke
HEKOTOPbIMM  OCOBGEHHOCTAMU. B 4yacTHOCTW, BbICKa3bIBanvCb pPasfuyHble MHEHUS OTHOCUTESTbHO
BO3MOXHOCTM MPUHATUS HAcneactea, COCTOSILLLEro M3 aBTOPCKOrO npaBa, MYyTEM KOHKIMHOAEHTHbIX
AencTBui (BCTYMneHus B hakTuyeckoe BriageHue).

Mo obwemy npaBuny Ha npakTuke HeobXoAMMO MONyvYeHne CBMAOETENbCTBA O MNpaBe Ha
HacnencTBo, NOATBEPXKAANOLIEro Neped TPeTbUMKU NMLAMW HanMuuue y HacregHuKa yMepLuero astopa
nMpaB Ha WCMONb3oBaHWE ero npousBedeHun. [lpexage Bcero 9TO KacaeTcd  HacnegoBaHus
NCKMIOYUTENbHBIX NpaB aBTopa Ha 0OHaApOA4OBaHHbIE MM NPOM3BEAEHUS, B OTHOLLEHMM KOTOPbIX UMEETCH
pearnbHasi BO3MOXHOCTb UX AarnbHENLIEro NCNOMb30BaHNS.

B cBupeTenbcTBe B LENOM MOXET yKa3blBaTbCA Ha HacrnegoBaHME aBTOPCKUX MpaB JiMbo MoryT
ObITb MepeYmcrneHbl KOHKPETHbIE NPOM3BEAEHUS, Ha KOTOPbIE HAcNegyeTcs aBTOpcKkoe NpaBo (Hanpumep,
€CNN KOHKPETHbIE MPOU3BEAEHMS YXKe BbiNyLLlEHbl B CBET WIIM €CMM OHW YMOMSHYTbl B 3aBeLlaHun).
Bmecte ¢ Tem B 6GOnbLWIMHCTBE CryvyaeB AN yAOCTOBEPEHWs MpaB HacregHuKa npeacTaBndeTcs
OOCTaTo4YHbIM caM hakT HanmM4uMs y HEro CBuaeTenbCTBa O NpaBe Ha HacreacTBo, AaXe eCrv B HEM He
YTOYHAETCH HacrnegoBaHWe aBTOPCKMX MpaB.

HoTapuyckl B page cnydaeB TpebyloT OT HacnegHWKOB NpeabsBNeHVs goKasaTenbCTB TOro, 4To
aBTOpCKME npaBa MpuHagnexar WUMEHHO AaHHoMy HacnegopaTento. OgHako aBTOpPCKOE MNpaBo Ha
npousBedeHne Hayku, nuTepaTypbl UKW UCKYCCTBa BO3HMKAET B cuny pakta ero cosgaHus, Ans
BO3HMKHOBEHWSI U OCYLLECTBIIEHNSI aBTOPCKOro npaBa He TpebyeTcs perncrpauuv npousBedeHus unm
Opyroro cneumanbHOro ero odopmreHus. 3OTO 03Ha4yaeT, 4YTO He TpebyeTca Kakoro-nmbo
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OOKYMEHTanbHOro NogTBEPXOEHNS HANW4YMsA Yy HacnegopaTens Taknx npae. B cootBeTcTBum co cT. 1257
K P® nnuo, ykasaHHOe B kayecTBe aBTOpa Ha OpUIMHarne Wnv SK3eMMsipe Npov3BEe4EHUS, CHATAETCS
€ero aBTOpPOM, €CNM He [oKasaHo uHoe. CnegoBaTtenbHO, HacnegHWkam HeoOXoAMMO MpeabsBUTb
opurMHan npousBedeHus nvMbo ero ak3emmnap Ans odopMieHus npaB Ha HacneacTteo. Jivua,
HecornacHble C TakuM yTBEPXXAEHMEM, MOIYT OCMOPUTL AaHHOE MpaBo.

TOYkM 3peHust O BO3MOXHOCTU (paKkTMYECKM MPUHATH aBTOPCKME MpaBa, nepexogsime no
HacnencTey, Nnpuaepxusaetcsd, Hanpumep, N.A. CunoHoB B cBoel ctatbe "O HacrnegoBaHUM aBTOPCKUX
npae" <53>. B npoTuBoBeC AaHHOW Touke 3peHus BoicTynaet C.I1. Mpuwaes, KOTOPbIA YTBEPXKOAET, YTO
oTOenbHble BUAbl MMYLLECTBA HENb3s B MPUHLUMNE MPUHATH NyTeM (hakTUYECKOro BCTYMIEHUS BO
BNageHue n ynpasrneHune M. [JaHHoe o6CToATENBCTBO OH OTHOCUT K aBTOPCKOMY NpaB.y.

<53> CwunoHoB WN.A. O HacnegoBaHum aBTOpckux npas // WHTennekTyanbHas COOCTBEHHOCTb:
aBTOpCKOE npaBo 1 cMexHble npasa. 2000. N 2.

UTto kacaeTcss npobnem, BO3HMKAKLIMX Ha NPaKTUKE MpU PELUEeHMM BOMPOCOB, CBSA3AHHBLIX C
HacrnegoBaHMEM aBTOPCKMX MpaB, TO OHM pas3nuyHbl. Kak yxe oTmevanock, Yactb yetBepTasd K PO
BCTyNuIia B CUy He4aBHO, U MPAKTUKM ee MPUMEHEHUSA OYEHb Maro, NO3TOMY MOXHO NPUBECTU MPUMEpHI
N3 paHee BbIHECEHHbIX PELLEHNN.

Tak, npu paccMoTpeHuMn ModbIX Aer, CBSA3aHHbIX C aBTOPCKMMMW MpaBamu, cygam Heobxogumo
yCTaHaBnMBaTb MHOXECTBO OOCTOATENbLCTB, B TOM 4uMCrie U TOT (PaKT, KOMy U Ha KakOM OCHOBaHWUU
NPUHAANEXUT NCKITHYMUTENBHOE NPaBO, MOXHO N NepeaaTtb ero rno 4OoroBopy. 370 CBA3aHO C TEM, YTO B
3aBMCMMOCTU OT HanmuumMsi UM OTCYTCTBUS JaHHOrO pakta OygeT peliaTbCa Cnop B AarbHENLIeM.
3avacTylo aBTOpCcKMe npaBa nepexogdT Mo HacneacTsy, U HoBble obrnagarenu MCNonb3ylT UX B
KadecTBe npegmeta TouW unu mHow caenku. Cyaam npUXOAWUTCA yCTaHaBNuBaTb, OENCTBUTENBHO I
AaHHoe Nuuo 0bnagaeT COOTBETCTBYHOLLMM MPABOM.

Mpunmep.

denepanbHbiM apbuTpaxHbiM cygom MOCKOBCKOTO okpyra 6bifio pacCMOTPEHO Aero O B3blCKaHWU
KOMMNEeHcaumm 3a eAVHUYHOE HapyLLUEHUE UCKITFYUTENBHOrO UMYLLECTBEHHOIO aBTOPCKOrO npasa.

OOwectBO C orpaHuMdeHHOW OTBETCTBEHHOCTbIO "M3gatenbctBo "AcTpens" (ganee - OOO
"MagaTtenbctBo "AcTpenb") obpatunocb B ApbutpaxHein cyn ropoga MOCKBBI C MCKOM K 3aKpbITOMY
akumoHepHomy obuiectBy "llernpomakcnpecc” (ganee - 3AO "Jlernpomakcnpecc") O B3bICKaHWM 3a
€[0VHUYHOE HapyLUeHMEe MWCKIHYUTENBHONO aBTOPCKOrO MMYLLECTBEHHOrO MpaBa Ha pacnpocTpaHeHue
npoussefeHns KomneHcauum B cymme 20 Tbic. pyo.

VckoBoe TpeboBaHWe, NpeabsiBIEHHOE CO CCbINMKOM Ha HopMbI CT. cT. 16, 30, 49 3akoHa P® "O6
aBTOPCKOM MpaBe M CMeXHbIX Mpasax”, MoTmBupoBaHo Tem, yto 3AO0 "Jlernpomakcnpecc" HapyLumno
UCKITIOYNTENBbHOE NPaBO MCTLA Ha pacnpocTpaHeHne nepesoga kHurn J1. Buunma "Tenno Hagexabl”,
BbINonHeHHoro J1. (nceBgoHum P.).

Cynamn obeux WMHCTaHuUuM ObiNo yCTaHOBMEHO, u4TO oTBeT4Mk (MpaBonpeemHuk 3A0
"lernpomakcnpecc”) pacnpoctpaHsn kHury astopa JI. Bumnma "Tenno Hagexabl" B nepeBoge C
9CTOHCKOro, BbINOfHeHHOM JI. B 0GocHOBaHvMe 3asiBneHHoro TpeboBaHMs WuCTel YkasbiBaeT Ha
HapyweHne 3A0 "Jlernpomakcnpecc” npuHagnexawero OO0 "MsgatensctBo "AcTpenb" Ha OCHOBaHWM
porosopa ot 28.11.2002 aBTOpCKOro npasa Ha MCMNOSib30BaHWe nepeBofda KHUrk "Tenno Hagexabl",
coBepLueHHoro P.

BboiBog anenndumMoHHOro cyga O MNpaBOMEPHOCTWM  3asiBMEHHOro TpeboBaHMS  MPU3HaH
BbILLECTOSILLIEN UHCTaHLMEN NPaBUIIbHBIM B CBSI3N CO CIEAYHOLLMM.

B cootBetctBMM C 4. 1 cT. 65 AlNK P® kaxgoe nvuo, yvacTBylowlee B gerne, JOMKHO [oKa3aTb
06CTOATENbCTBA, HA KOTOPbIE OHO CChINTAaeTCH Kak Ha OCHOBaHWE CBOUX TPeOOBaHUIM 1 BO3PaXKEHWI.

CornacHo n. 1 ct. 30 3akoHa P® "O6 aBTOpCKOM MpaBe M CMEXHbIX npaBax" MMYLLECTBEHHbIE
npaBa, ykasaHHble B CT. 16 gaHHoro 3akoHa, BKIoyasi MpaBoO Ha NepeBod, MOryT nepenaBaTbCsl TONbKO
Nno aBTOPCKOMY [OrOBOpPY, 3@ MCKIHOYEHUEM CIy4aeB, NMPELYCMOTPEHHbIX CT. CT. 18 - 26 ykasaHHOro
3akoHa.

N3 maTtepuanoB gena ycmatpuBaeTCa M anesuisiuUoOHHbIM CYAOM YCTaHOBMEHO, YTO aBTOPCKUM
AoroBopom o1 22 mapTa 2002 r. J1. nepegana komnanum "OU Prema" ncknioumTenbHble UMYLLECTBEHHbIE
npaBa Ha MCMOoSib30BaHWe NPOU3BEAEHUIN Ha PYCCKOM A3bIKe Ha Tepputopumn 3cToHnn, Poccumn ¢ npasom
nepegadv TpeTbUM Nuuam, a MUMEHHO NepeBodbl, CO34aHHbIe TBOPYECKUM Tpyaom J1., kHur aBTopa Jlyyne
Bunnma, B ToM 4ucne kHirn "Tenno Hagexabl".

B cootBetctBMM ¢ . n. 1.1.1 n 1.1.2 ykasaHHoro gorosopa, komnaHumn "OU Prema" npuHagnexar
WCKMIOYMTENbHbBIE NpaBa OCYLLECTBIATb CAMOCTOATENbBHO, 3anpeLartb UM paspellaTtb TpeTbuUM nuuam
OCyLLECTBMEHME Takmx [OENCTBUA, Kak BOCMPOM3BEAEHME MPOU3BEAEHUS B OpPME KHUIU U
pacnpocTpaHeHue nobbiM cnocobom.

AsTtopckum goroBopoM N 1 ot 28 Hosi6psi 2002 r. komnanusa "OU Prema" nepegana Komnanum
"Aplis Publishers" npuHagnexaiwiye UWCKITOUUTENbHbIE WMYLLECTBEHHbIE MNpaBa Ha MWCMorb3oBaHue
npou3seneHni, B TOM Yncne kHurn "Tenno Hagexabl".
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CornacHo npunoxeHunto k aBTopckomy pgoroBopy N 1 or 28.11.02, 3akmO4eHHOMY Mexay
komnaHuen "Aplis Publishers” n "OU Prema", nocnegHee nepepano komnaHum "Aplis Publishers”
NCKMIOYUTENbHBIE MMYLLECTBEHHBLIE NMpaBa Ha NEPEBOA Ha PYCCKUMA A3bIK M UCMONb30BaHME NEpPEeBOAOB
yKa3aHHbIX B areHTckom gorosope N 1 npom3BegeHunii Ha pyCccknii A3blK, BbIMONTHEHHbIX J1.

lMepeBog NpouM3BEAEHWI, YKa3aHHbIX B AOroBOpe, BbINOMHEH JI. u uMcnonb3yeTcd € cornacus
obnagaTtensa aBTOPCKMX MNpaB Ha OpuUIrMHanbHble Mpou3BedeHnst ApBo Bumunma Ha oOcHOBaHWUU
HacnegoBaHWsI MO 3aKOHY.

Komnanuwen "Aplis Publishers", B cBoto odepeab, no gorosopy N 43-M-02 ot 28 Hosi6pst 2002 r.
WCKMIOYUTENbHBIE MNpaBa Ha MCNOMb30BaHWE MyTEM BOCMPOM3BELEHUST HA PYCCKOM A3blke MU
pacnpocTpaHeHus BO BCeM Mupe npoussefeHui aBTopa Jlyyne Buunma, B Tom uucne kHuru "Tenno
Hagexabl", nepegaHbl OO0 "UN3pgaTenbcTBO "AcTpenb”.

Taknm obpasom, OO0 "U3paTenbcTBO "ACTpenb” NpeacTaBreHbl Haanexalime gokasatenbcTea o
NPUHAANEXHOCTU UCKIIOYUTENBHOrO MpaBa Ha pacnpocTpaHeHne nepesoda kuuru J1. Bumnma "Tenno
HagexAabl", BbINONHEHHOTO J1.

Mexgy Tem OTBETYMKOM B HapylweHune cT. 65 AMNK P® He npeacTtaBneHbl gokasaTenbCcrBa Toro,
YTO OH SIBNSIETCHA 3aKOHHbIM OOnagaTenieM WCKITHYUTENBbHOIO MpaBa M NPaBOMEPHO peanu3oBbiBar
nepesoq kHUrK "Tenno Hagexabl".

CornacHo 4. 2 ct. 49 3akoHa P® "O6 aBTOpckOM MNpaBe U CMEXHbIX MNpaBax" obnagaTtenu
NCKMIOYNTENbHBIX MpaB BnpaBe TpeboBaTb MO CBOEMY BbIOOPY OT HapyliMTens BMECTO BO3MELLEHWS
ybbITKOB BbINfaThl KOMNeHcauun B pasmepe oT 10 Tbic. 4o 5 MnH. py6., onpegendeMom no yCMOTPEHUIO
cyna, apbutpaxkHoro cya unv TPeTEeNCKoro cyfa ucxoas U3 xapakrepa HapyLleHus.

O6napgaTtenun uCKMOYUTENBHBIX MpaB Bnpaese TpeboBaTb OT HapyLUMTENs BbiMnaTtbl KOMMNeHcauum
3a KaXkabll criyvyan HeMpaBOMEPHOIo UCMONb30BaHNS MPOU3BEAEHUN UMM OOBLEKTOB CMEXHBIX NpaB Nubo
3a JOoMnyLLEHHbIE MPaBOHAPYLUEHWS B LIETTOM.

KomneHcauus nogonexut B3bICKaHWIO NpY LOKa3aHHOCTU hakTa NpaBOHapyLUEHWS HE3aBUCKMMO OT
HanM4Ynsl N OTCYTCTBUSA YObITKOB.

YuntbiBas BbILLENSNOXKEHHOE, BbIBOAbI anESUISALMOHHOIO CcyAa O MPaBOMEPHOCTM 3asiBMEHHbIX
TpeboBaHMn ABNSATCA 060CHOBAHHBIMW, HOPMbI MaTEPUAanbHOTO Y NPOoLEecCyanbHOro npaea NPMMEHEHbI
npaBuUITbHO.

B cBA3n ¢ aTMM OcHOBaHW, NpegyCcMOTpPeHHbIX cT. 288 AlK P®, ons oTmMeHbl obxanyemoro B
KaccauMOHHOM nopsiake cynebHOoro akta He MMeeTcCs.

PykoBoacTtBysicb cT. cT. 274, 284, 286, n. 1 4. 1 c1. 287, ct. 289 AlK P®, ®denepanbHbii
apbutpaxHbin cyn MOCKOBCKOrO OKpyra MOCTaHOBMIT OCTaBuTb 6e3 wuameHeHust [locTaHoBneHue
Hesdatoro apbutpaxHoro anenmnsyuoHHoro cyga ot 31 uona 2006 r. N 09AI1-8016/2006-TK, koTopbim
peLleHne OTMEHEHO 1 UCK yOOBIETBOPEH, NMOCKOSbKY anennsumMoOHHbIN CyA NPULLEN K BbIBOAY O HAanNu4mu
Y NCTLL@ UCKIMIOYUTENBbHBIX MMYLLLECTBEHHbBIX aBTOPCKUX MPaB Ha PyCCKUA MepeBo B UCMOSTHEHUUN P. KHUMM
"Tenno Hagexabl" 1 HENPaBOMEPHOCTN pacrnpOCTPaHEHUA OTBETYMKOM 3TOro Npou3BeneHns <54>,

<54> lNocTtaHoBneHne PenepansHoro apbutpaxHoro cyaa MockoBckoro okpyra ot 9 oktsi6psa 2006
r. N KI'-A40/8681-06.

Ewe ogHMM npumMepoM pelleHMsi BOMPOCOB aBTOPCKOro MpaBa, CBSI3aHHbIX C HacnegoBaHWEM,
SIBNSIeTCA Aerio o 3awmTte aBTopckux npae Cepres [loBnatoBa, U3BECTHOIO nNucaTtens.

Mprnmep.

Mo peweHunto cyaa nsgartens Mropb 3axapoB 3a HapylleHUe aBTOPCKMX MpaB OOJDKEH BbIMNaTuThb
BooBe nucatensa Cepres [osnatoBa - Enerne [dosnatoson 825 Tbic. py6. Cya npuvwen K BbIBOAY, YTO
usgarenb Hapywwn npaea HacregHuubl [JoBnatosa, BbinyctmB B 2001 r. 6e3 ee cornacus kHury "Cepren
HosnartoB. 3nuctonsipHbin pomaH ¢ Wropem EdumoBbiM". KHura 6Gbina msgaHa Tupaxom 15 Thic.
ak3emnndapoB. OTBETYMK HE OTpuULan Toro, YTo uagan kHury 6e3 cormacus TpeTben xeHbl [loBnatosa -
EneHbl. B kHury Bowna 6Gonee yem 10-netHAs nepenucka OByX Apy3en-nucatenen [osnatosa u
Edwmmosa. Cyn 3anpetvn TupaxumpoBaHWe SaHHOro NMpou3BeneHus, O4HAKo OTKasasncs KOH(UCKOBaTb U
YHUUTOXUTb YK€ U34aHHbIE 9K3EMMNAPbl KHUMM <55>,

<55> www.m3m.ru/text/news-4892.html

OcyuiectBneHme 3alWnTbl aBTOPCKUX MpaB HacnegHvkamy cosgaTenen npou3BegeHnid JOBOSbHO
pacnpocTpaHeHo. MoXHO npvMBECTM elle npuMep, B KOTOPOM HacrnegHuua npocuT cyd O 3awurte
WCKMNIOYMTENBHBIX NPaB, O4HAKO Cya NPUXOAMT K BbIBOAY O HEOBOCHOBAHHOCTH 3asiBNEHHbIX TpeboBaHMNA.

Mprmep.

Mo poroBopy ¢ PesHukoBbiM AHaTOonuem M3paurnoBuuem aBTop nepefan  pexuccepy
WCKMIOYMTENbHBIE MpaBa Ha WCMNONb30BaHME NUTepaTypHOro npoussedeHus "TpuknoyeHns kota
Jleononbpga". MNMpegmeTom porosopa Obina nepegada A.W. Xantom A.W. Pe3HUKOBY MCKNHOYMTENBHbBIX
aBTOPCKMX MpaB Ha BOCMPOM3BEAEHME MPOM3BEAEHUSA, pacnpocTpaHeHue nbbivM cnocobom, MMMopT,

81
CkonuvpoBaHo 13 PaspaboTtka
http://y4ebHukn.nHcpopm2000.pdh ANEKTPOHHbIX BUBIMOTEK

https://npaBo.nHpopm2000.pd



HanucaHue Ha 3aka3 ctygeH4veckux pabot http://y4e6Hukn.nHpopm2000.pc

nyonuYHbIA Nokas, nybrnvyHoe UCNonHeHune, nepegady B agup, coobuieHne ans BceobLlero ceefeHus
no kabento, NnepeBoA, apaHXMpPOBKY, Nepeaenky 1 Apyryto nepepaboTKy NponsBeaeHus.

Kak ycTaHOBMeHO B JOroBope, BbilleyKa3aHHble MpaBa Obinu nepefaHbl 6e3 orpaHMyeHns cpoka,
Ha TEPpPUTOPUIO BCErO MMpa 1 6e3B03Me3qHO.

Apkagun Xant ymep B 'epmanun. MNocne ero cmeptn B aekabpe 2000 r. BooBa u HacregHuua
3HaMeHUTOro aBTopa obpaTtunacbk B [MpecHeHckun cyn r. MockBbl C MCKOM O MpPU3HAHWM [OroBopa
HeencTBUTENbHbLIM Ha ocHoBaHun cT. 168 K P®, nockonbky CTOPOHbI He OOroBOPUMMUCL O pasmepe
aBTOPCKOro BO3HarpaXaeHus 3a nepegady npas U MOpsiAKE ero Bbinnathbl.

B cynebHOM 3acegaHum OTBETUMK UCK He mpuaHan. Pexuccep ccbinancs Ha csobogy Aorosopa,
nonaras, YTo CTOPOHbI Bripaee Oblniv AOrOBOPUTLCS O JHOObIX YCNOBUSX, B TOM YMcie o 6e3B03Me3aHON
nepegadve npas. HoTapuyc, 3aBepuBLIas CAENKY, Takke nogaepxveana 3Ty no3vumio.

Pewennem [MpecHeHckoro cyga r. Mockebl oT 19 Hos6pst 2002 r. BooBe Apkagusa Xavita B
YOOBIETBOPEHMN WUCKOBbLIX TpeboBaHun Obino oTkaszaHo. Cyg pewwun, 4TO [AOroBOp MPU3HaHWUIo
HeOEeNCTBUTENbHLIM HE NOANEXNUT. B MOTUMBMPOBOYHOM YacTu pelleHns Obino yka3aHo, YTO B JOrOBOpe
"cobntogeHbl Bce He0OX0QUMbIE YCITOBUS B YacT! aBTOPCKOrO BO3HarpaXkageHusi - 6e3B03me3gHo, T0 eCcTb
0 py06.". B cootBeTcTBUM C nonoxeHuamu K PO aBTopckuin gOroBop SABNSETCA BO3ME3LHOW CLENKOW.
Kak npeaycmotpeHo K P®, 6e3Bo3mMe3gHbI NOPsiAOK nepegady npaB BO3MOXEH TOJTbKO MO JOrOBOPY
OapeHus.

Tak unu nHave, HO 3TO O3HA4YaEeT, YTO B OCMapMBaeMOM 4OroBope Heobxoaumo 6bino onpeaenuTb
pasMep BO3HarpaKgeHusi, NpUYnTaloLLErOCs aBTOpPY 3a nepedady npas, a TaKkke NpeaycMoTpeTb TOT MIn
WHOWN MOPSOOK ero BbiMnaTtbl. ABTOPCKOE BO3HArpaXkgeHue criefoBasno yCTaHOBUTL B BMAE NMpoLeHTa oT
Joxoda 3a Kaxabld cnocob ucnonb3oBaHusa npousseneHus "lpukniodeHns kota Jleononbga", B Tom
ymMcne KOHKPETHbIV MPOLEHT 3a Nepefady npaBa Ha BOCNPOM3BEAEHUE NPOM3BELEHUSA ©e3 orpaHMYeHns
TUpaxa, KOHKPETHBIV MPOLIEHT 3a nepegady npasa Ha nybnmnyHoe ncnonHeHne npoussegenns n T.4. MNpu
3TOM pa3mep BO3HarpageHusl 3a HeKOTopble CMOCOObl MCMONb30BaHMSA NMPOU3BEOEHUS HE MOXET ObITb
onpegeneH B [OOrOBOPE HWXKE, YeM YCTaHOBMEHO MWHMMAIbHbIMW CTaBKkamu, Hanpumep, 3a
BOCNpPOM3BEAEHNE MYTEM 3BYKO3aNMCK U NyO6NmnMYHOE MCNONHEHNE NMPOU3BEAEHMS.

[aHHOe cyLecTBEHHOE yCIroB/E aBTOPCKOrO JOrOBOpPa CTOPOHaMM He Oblfo CornmacoBaHo Tak, Kak
aTtoro TpebyeT 3akoHOAaTeNnbCTBO. B COOTBETCTBUM C rpak@aHCKUMM 3aKOHOAATENbCTBOM CAErkKa, He
COOTBETCTBYlOLWAA TpeboBaHMAM 3aKkoHa WM MHbIX NPAaBOBbIX aKTOB, HUYTOXHA. HepencrBuTenbHas
cAenka He BneYveT puandecknx nocneacTeui.

Tarke cormacHo cT. 432 K P® poroBop cumtaeTcs 3akmtOYeHHbIM, KOrga Mexay CTOpoHamMu
OOCTUIHYTO COorfalleHne no BCEM CyLLECTBEHHbIM €ro ycrnoBusiM. CyLLecTBEHHbIMU SBASIOTCH YCITOBUS O
npegMeTe [OroBOpa, YCMOBWS, KOTOPble Ha3BaHbl B 3aKOHE WM WMHbIX MPaBOBbIX akTax Kak
CYLLIECTBEHHbIE UM HEOOX04MMbIE ANsi JOrOBOPOB AAHHOMO BuAa.

CnepoBatenbHO, aBTOPCKMA O0roBop OT 22 saHBapss 1996 r. o nepegade UCKITHOUUTENbHbIX
aBTOpCcKMx npaB 6e3Bo3me3gHo, T.e. 3a 0 pyO., npoTMBopeunT TpPebOBaHWSIM, 3aKpeEMNEeHHbIM
OEVCTBYIOLLMM 3aKOHOAATENbCTBOM, U MO3TOMY HE MOXET CUMTATBLCS 3aKITHYEHHBIM.

B cBsA3u c 3tum cygebHasi konnervs no rpaxgaHckum genam MOCKOBCKOro ropogckoro cyaa
octaBuna peleHne [lMpecHeHckoro cyga r. MockBbl B cuie, a KacCauuMoHHYK anoby uctua - 6es
yOooBneTBopeHns <56>.

<56> TynybbeBa W.HO. Hacneaoctso "kota Jleononbaga" // WHTennekTyanbHasi cOOCTBEHHOCTb:
aBTOPCKOE NpaBo M CMeXHble npaea. 2003. N 11.

§ 3. OTBETCTBEHHOCTb 3a HapyLUeHne aBTOPCKMX npas. ViameHeHus
B YronoBHoM kogekce P®, kacatoLumecs oTBETCTBEHHOCTH
3a HapyLleHne aBTOPCKUX M CMEXHbIX NpaB

B topuanyeckoii nutepatype nog 3almMToi aBTOPCKUX NpaB NMPUHSTO NOHMMAaTb COBOKYMNMHOCTbL Mep,
HanpaBMEHHbIX Ha BOCCTAHOBIIEHWE UMW NPU3HAHWE aBTOPCKUX U CMEXHbIX NPaB M 3aLlUTy MHTEPECOB UX
obnagartener nNpu Ux HapyleHun unu ocrnapusaHum. B COOTBETCTBMM C 3TUM 3aLUULLEHHOCTL MpaBa
npeanonaraeT agekBaTHY0 OTBETCTBEHHOCTb HapyLMTens. MiHave roBopsi, aBTOPCKNE U CMEXHbIE NpaBa
3almiLieHbl He DaKTOM KX yKa3aHWsi B KOHKPETHOM 3aKOHOAATENbHOM akTe, a TeM, YTO [aHHbIA 3aKoH
npegycMmaTpmBaeT OTBETCTBEHHOCTb 3a UX HapyLUeHue.

B uenom BbiaenstoT ABe OCHOBHbIE (hOPMbI 3aLLUTLI aBTOPCKUX NpaB:

1) OPUCAMKUMOHHYIO, KoTopasi obecneymBaeTcs NMOCPeacTBOM AEATENbHOCTM FOCYLAapCTBEHHbIX
OopraHoB, B TOM uucre cydoB (OHa pacnagaetcsa Ha cdepy rpaxgaHCKoro W - YrorloBHOMO
CyOONpPOn3BOACTBa M MpPoM3BOACTBA MO Aenam 06 agMMHUCTPaATUMBHbLIX MpaBOHapyLUEHMsIX B cdepe
aBTOPCKUX Y CMEXHBIX NpaB);

2) HEpPUCAVKUMOHHYI0, OXBaTblBalOLLYy0 CODOM OENCTBUSA rpaxdaH M opraHusauuin no 3sawmre
aBTOPCKMX W CMEXHbIX MpaB, OCYLIECTBMSIEMble MMM CaMOCTOsATENbHO, 6e3 obpalyeHns K
roCcy4apCTBEHHbIM UIN UHBIM KOMMETEHTHLIM OpraHam.

82
CkonuvpoBaHo 13 PaspaboTtka
http://y4ebHukn.nHcpopm2000.pdh ANEKTPOHHbIX BUBIMOTEK

https://npaBo.nHpopm2000.pd



HanucaHue Ha 3aka3 ctygeH4veckux pabot http://y4e6Hukn.nHpopm2000.pc

Haunbonbluee npakTnyeckoe 3HavyeHne umetoT, 6e3yCrnoBHO, IOPUCANKLUMOHHBIE hOpMbI 3aLLUTLI, a
WMEHHO: nojaya WCKOBbIX 3asiBNEeHWn B cydbl (0OLLen opucaukumnm u apOuTpakHOro npou3BOACTBA),
agMUHUCTPaTMBHAsi OTBETCTBEHHOCTb, YIOSIOBHOE NPecnefoBaHNE HapyLIUTENEn aBTOPCKMX U CMEXHbIX
npaB. ABTOPCKME N CMEXHbIE NMpaBa, B 3aBMCUMOCTU OT CTEMEHU U XapakTepa WX HapyLeHWn, MoryT
BMeYb rpaxgaHCKo-NpaBOBYH), aAMWHUCTPATMBHYK M YrONIOBHYO OTBETCTBEHHOCTb. COOTBETCTBYHOLLNE
HopMbl cogepxaTtcs B CT. 146 YK P® u B cT1. 7.12 KoAll Po.

Mpn oOTCYyTCTBMM NO TEM WM WHBIM NPUYMHAM  MNPU3HAKOB MPECTYNIEHNss B Cryyasx
HenocpeAcTBEHHOro OOHapyXeHust akToB pacnpoCTpaHEeHUs M UCMONb30BaHMS  KOHTpadhakTHON
nNpooykuuM BeCcbMa [ENCTBEHHbIM CnocobOM 3aliMTbl aBTOPCKMX MNpaB  SABMSETCS NPUMEHEHWE
a4MVHUCTPaTUBHOW OTBETCTBEHHOCTM K UX HAPYLUUTENSAM.

OCHOBHbIM COCTaBOM aAMVMHUCTPATUBHOIO MpaBOHapYLUEHNsI B cdhepe aBTOPCKUX MpaB sIBNAETCA
COCTaB, onucaHHbIn B CT. 7.12 KoAl P®. AHanu3 Ha3BaHHOW CTaTby MNO3BONSET NPUATU K BLIBOAY O TOM,
YTO aAMUHMCTpPATMBHAas OTBETCTBEHHOCTb HAcTynaeT He TOMbKO B Criyyasx, korda peyb uaeT o
pacnpoCcTpaHEHMM W WU3FOTOBIMEHUN KOHTpaMaKTHbIX 3K3EMMNAPOB M (POHOrpaMM, HO Takke W Mnpu
BBedeHMn noTpebutenen B 3abnyxgeHne. OTO uMMmeeT o0coboe 3HavyeHuWe, MOCKOSbKY JIOXHas
MHopMaunss O NPOUCXOXAEHUM MaTepuarnbHbIX HOCUTENEN NPOou3BeaeHUn Unu oHorpamMm, a Takke
NoXHble CcBedeHuMs O MpaBoobnagatene B 3HAYMTENBHOW CTeneHu 3aTpydHsoT  6opbby C
WHTENMeKTyanbHbIM MMPaTCTBOM. Takum 00pas3oM, AaHHasd cTaTbd 3aWwuwaetr Kak obnagatenen
aBTOPCKMX W CMEXHbIX MpaB, Tak U notpebuTtenen. B kauyecTBe caHKuuM 3a nogobHble AeNCTBUS
3aKkoHofaTtenb npegycmoTpen wrtpad, pa3mep KoToporo AuvddepeHumpyeTcsa B 3aBUCMMOCTM OT
cybbekta npaBoHapyweHus. [lpuBnekaTenbHOCTb aAMUHUCTPATUBHBIX CaHKUMW  3aKMo4yaeTcs B
NpoCTOTE N OLICTPOTE MX peanu3auuun, HO, HECMOTPS Ha 3TO, Ha MPaKTUKE BO3HMKAKT ONpederieHHble
npobnembl. Hanpumep, B psge criydyaeB pabOTHMKM MPaBOOXPaHUTENbHbIX OPraHoB M3-3a OTCYTCTBUS
cneumnanbHOM NOATOTOBKN HE MOTYT CaAMOCTOATENBHO BbISBUTb KOHTPAaKTHYO MPOAYKLMIO.

MoMMMO agMWMHMCTPATMBHOW OTBETCTBEHHOCTW, YCTAHABIMBAETCH YroyioBHas 3a Oonee Tskkue
OesiHuS, HapyLlalLmne aBTopckue npasa. AT0 cpedctBo 60pbObl MOrno 6kl ObITb Gonee AENCTBEHHBIM 1
acbdekTuBHbIM. BmecTe ¢ TemMm HecoBepLUEeHCTBO YrofOBHOMoO 3akoHogaTtenbcTBa W cnabasi pabota
NPaBOOXPaHUTENbHBIX OpPraHoB OOYCMOBMMBAKOT BbLICOKUA YPOBEHb MPAaBOHAPYLUEHWN B YyKa3aHHON
cepe. B cBs3n ¢ atum 8 anpens, 8 gekabpsa 2003 r., a Takke 9 anpensi 2007 r. COOTBETCTBYHOLLUMU
deaepanbHbIMKU 3aKkOHaMK ObINK BHECEHBLI M3MeHeHUs B CT. 146 YK P®. B Lernom BHECEHHbIE N3MEHEHMS
HanpaerieHbl Ha YBENMYEHME OTBETCTBEHHOCTM 3a JAHHOE AeSHME N pacLUMpPEHNe COCTAaBOB, BXOASALLNX B
yKasaHHylo cTaTblo. bnarogapss 3TOMy MOBBICUIIOCH KayeCcTBO paccriefoBaHUs MO  MPECEYeHuto
COOTBETCTBYHOLMX nNpecTynneHun. MoxHO npuBecTV cnefylowmn npuMep (MOCKOMbKY MocregHue
n3meHeHns Obinv BHeceHbl BecHom 2007 1., cygebHOW MNpakTMKM C MPUMEHEHUEM [aHHbIX HOPM
MPaKTUYECKN HET, MO3TOMY B Ka4yecTBe MpMMepa MOXHO NMPUBECTU 4EN0, PaCCMOTPEHHOE HA OCHOBaHUM
cT. 146 YK P® ¢ uameHenunsimn 2003 r.).

Mpunmep.

5 peBpans 2004 r. B 3eneHorpagckom cyge r. MockBbl 6bI0 pacCMOTPEHO YrofIOBHOE AEr0 MO CT.
146 YK P®. K ogHoMy rogy nuvueHus cBobodbl YCMOBHO OCYXOEHO IMUO, OpraHm3oBaBLUee
N3roTOBIIEHNE  KOHTpPa(akTHbIX =~ OMTUYECKMX [OUCKOB Ha obopydoBaHuMM, apeHOOBaHHOM Y
3eneHorpagckoro 3aBoga My3blKalibHbIX TEXHOSOMNNA.

Mo gaHHomy aeny 6bino n3baTo 234493 NMpaTCKMX ONTUYECKUX Aucka, B Tom yncne 60 Teic. CD ¢
3aNnNCbi0  My3bIKalnbHbIX MPOV3BEOEHUA B WCMOMHEHUA aMEpUMKaHCKMX apTuctoB. K B3bIiCKaHWIO C
npectynHuka npucyxgeHo 180 teic. gonn. CLUA B nonb3y komnaHum Sony, EMI, a Takke HekoTopbIX
Apyrvx npaBoobnagarenen, Ybm npasa ObinM HapyLleHbl <57>.

<57> CwuneHok M.A. AsTopckoe npaBo: YyebHo-meTogmdeckoe nocobue ana By3oB. M.:
KOctnumHdopm, 2006.

N3meHeHus1, BHECEHHbIE B CT. 146 YK P®, MOXXHO cBECTU K Cnegyowmnm:

1) nameHunacb ropuanyeckas KOHCTPYKUMSI CTaTbW: €Cnn paHee B Hel ObiNo ABe 4acTu, To Tenepb
ux Tpu. B HoBoW pepakumm 4. 1 c1. 146 YK PO cogepxutca nub COCTaB MPUCBOEHUS aBTOPCTBA
(Mnarvarta), noBneKwero npu4MHEeHMe KpymHoro yuwepba aBTopy unM MHOMY MpaBoobnagatento.
HesakoHHOe WCMonb3oBaHME OOBLEKTOB aBTOPCKOrO MpaBa MIIM CMEXHbIX MpaB nepewno B 4. 2
paccMmaTpmBaeMomn cTaTby;

2) B 4. 2 ct. 146 YK PP «kpummHanmanpoBaHbl nNpuobpeTeHne, XpaHeHue, nepeBo3ka
KOHTpadaKTHbIX 3K3EMMISAPOB NPOM3BeAEHN U OHOrpaMmM B LiEeNsX cobITa;

3) vactb 3 cT. 146 YK P® ycraHaBnvBaeT OTBETCTBEHHOCTb 3a AEAHWS, NPeayCMOTPEHHbIE Y. 2
Ha3BaHHOW CTaTbW, COBEPLUEHHbIE TPYMMNOW JML, MO NpeaBapuUTENIbHOMY CroBOPY, MM OpPraHM3oBaHHOM
rpynnon B ocobo KpyrnmHOM pa3mepe, Win JIMLOM C MCMOMb30BaHNEM CBOEro CIYXXEOHOro MOMOXEHUS.
CraTbsa cHabxeHa npMMeYaHueMm, garowum onpegeneHne KpynHoro pasmepa;

4) B cBA3n ¢ nameHeHmamun 2007 1. yxecToumnacb CaHKUMs 3a gesiHue, NpeaycMOTpeHHoe Y. 3 CT.
146 YK PO, - cpok nuiieHns cBobobl NOBLICUICS 0 LWECTH NeT.
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C y4yeTOM M3MNOXKEHHBIX U3MEHEHWUA, MOXHO cKasaTb, 4To B CT. 146 YK P® npegycmoTpeHbl gBa
OCHOBHbIX BiAa YrorioBHO HaKa3yeMbIX HapyLUEHWIn aBTOPCKMX U CMEXHbIX NpaB. YacTb 1 4aHHOM cTaTbu
yCTaHaBnMBaeT OTBETCTBEHHOCTb 3a NPUCBOEHME aBToOpcCTBa (nnarvaTt), a Y. 2 cT. 146 YK PO - 3a
HEe3aKOHHOE MCMOoNb30BaHME OOBLEKTOB aBTOPCKOrO MpaBa WM CMEXHbIX MpaB, a pPaBHO 3a HEKOTopble
OpYrve Ha3BaHHbIE B HEW OENCTBUS.

Obsa3atenbHbIM MPU3HAKOM COCTaBa MPECTYNIEHNss SBMSETCA MPUYMHEHME KpyMnHOro yuiepba
aBTOpYy Unu nHomy npasoobnagarento (4. 1) nnbo coBepLueHne aestHUA B KpynHOM pasmepe (4. 2).

VIMeHHO pa3mep BbICTyNaeT rMmaBHbIM MPU3HAKOM, OTIPaHUYMBAIOLLUM B COOTBETCTBMM C 3aKOHOM
OaHHOE MpecTynineHne OT rpaXa4aHCKO-MPaBOBOro AENUKTa UM aaMUHUCTPATMBHOIO MPaBOHAPYLLEHUS.
PaccmoTtpym 6Gonee nogpobHO cOCTaB AaHHOrO npecTynnenus. [pucBoeHne aBTopcTBa (mnarwar)
COCTOUT B M3OAHWM YyXKOro Mpou3BedeHus Mog CBOMM MMeHeM Nubo npov3BefeHUsl, CO34aHHOro B
COoaBTOpCTBE, 6e3 yka3aHus MMeHN coaBTopa.

ABTOpCKOE MpPaBO pacnpoCTpaHAETCss Ha pasnuyHble NPOM3BELAEHUSA Hayku, nuTepaTtypbl WU
NCKYCCTBa, SBMSIOWIMECA pe3ynbTaTOM TBOPYECKOW AEATENbHOCTU, CyLLECTBYKOLLUME B KaKOW-nnbo
ob6bekTBHOM hopme. MogpobHbIN NepedeHb 0OBEKTOB aBTOPCKOro npasa (XOTS U HE MCYEPMbIBAOLLINNA)
cogepxancs paHee B 3akoHe PO "O6 aBTOPCKOM NpaBe U CMEXHbIX NpaBax”.

C 1 auBaps 2008 r. genctByeT YacTb vyeTBeptas [K PO, rge Takke ycTaHaBnuBaeTCca nepeveHb
06bekToB aBTOpckMx MpaB (cT. 1259). CooTBETCTBEHHO NnarMatom NpU3HAETCA NMPUCBOEHUE aBTOPCTBA
Ha JaHHble OOBEKTHI.

MockonbKky cocTtaB npectymnenns B 4. 1 cT. 146 YK P chopmynnpoBaH kak matepuanbHbIN,
NpecTynieHne NpU3HaeTcsl OKOHYEHHBIM C MOMEHTA MPUYUHEHUS KPYMHOrO yulepba aBTopy WUn MHOMY
npaBoobnagaTento (Hanpumep, HacnegHuKy, NPaBoMNPEEMHMKY).

B cootBetcTBMM C 4. 2 cT. 146 YK P® He3akoHHOe UCMoNb3oBaHME OOBHLEKTOB aBTOPCKOro npasa
WX CMEXHbIX MpaB O3Ha4YaeT BOCMPOU3BEOEHWE WU PACMpPOCTPAHEHUE YYXKOFO XYAOXECTBEHHOIO,
My3bIKaNIbHOTO MM MHOTO npouv3BedeHus 6e3  cornacusi aBTopa WM MHOTO npasoobnagartens.
BocnpoussegeHne ocyLlecTBNSeTCA B BuAe KOMMPOBAHWSA, MyONUYHOFO WCMOMHEHWS W WHOTO, He
CBSI3aHHbIX C MPUCBOEHMEM aBTOpCTBa. B cocTaB OaHHOrO MPEecTynneHuss BXOOWUT TaKKe HapylleHue
CMeXHbIX npaB. B cBA3n ¢ aTtum cnegyeTr OTMETUTb, YTO CMEXHBIMW C aBTOPCKMMMK MpaBamu B
cootBeTctBMM co cT. 1303 K P® npusHaloTcAa WHTENNeKTyanbHble MpaBa Ha pesynbTathbl
NCMOMHUTENBCKON AeATenbHOCTU, OHOrpaMmbl, coobuieHne B adump wvnm no kabenw paguo- u
Tenenepenay, cogepxaHve 6a3  OaHHbIX, MPOU3BEOEHMS  Hayku, nuTepaTypbl, WUCKYCCTBa,
obHapogoBaHHbIE NOCIe NX nepexoa B obLeCcTBEHHOE JOCTOSHME.

lMpnobpeTeHne, XxpaHeHuWe, MNepeBO3ka KOHTpPaaKTHbIX 3K3EMMMSPOB MNPOM3BEAEHUA WMN
doHOrpamMm BMEKYT YrofoBHYH OTBETCTBEHHOCTb MO 4. 2 cT. 146 YK P®, Tonbko ecnu coBepLuatoTcs B
uensax cbbita unu B KpynHom pasmepe. KoHTpadakTHbIMKU SBNSAKTCA 3K3EMNNsSpbl NPOU3BEAeHUA U
(oHOrpamMmbl, N3roTOBIIEHWE WUITM PAcNpOCTPaAHEHNE KOTOPbIX BreYeT 3a COOOM HapyLLEeHNE aBTOPCKUX U
CMEXHbIX MpaB.

lMoHATHE KpynHOro pasmepa packpbiBaeTcs B NpMMeYvaHum K yKasaHHOW cTaTtbe. Tak, cornacHo CT.
146 YK PO gesiHus, npeoyCMOTPEHHbIE Ha3BaHHOW CTaTbeW, MPU3HAKTCA COBEPLUEHHLIMU B KPYMHOM
pasmMepe, ecrnu CTOMMOCTb 3K3eMMJISPOB NPOM3BEAEHUA MIM (POHOrpaMM MO CTOMMOCTb MpaB Ha
ncrnonb3oBaHne OHBBEKTOB aBTOPCKOrO NMpaBa M CMEeXHbIX npaB npesbiwaiT 50 Thic. pyb., a B ocobo
KpynHom pasmepe - 250 Tbic. py6.

Keanvdwmumpylowmne npudHaku, HasBaHHble B 4. 3 cT. 146 YK P®, oTHOCATCS TOMBKO K OEesHMI0,
NPeayCMOTPEHHOMY Y. 2 Ha3BaHHOW CTaTbW: COBEPLUEHUE OEAHUSA TPynnov nvl no npeaBapuTenibHOMY
CroBOpY mnu opraHmaoBaHHon rpynnon (cT. 35 YK P®); B 0ocobo kpynHom pasmepe (MpumedaHue); imuom
C UCMOSIb30BaHNEM CBOETO CrnyebHoro nonoxeHns (ct. 146 YK P®).

CybbektoM [aHHOro mnpecTynneHuss MoXeT ObiTb dwusmyeckoe nvuo, pocturwee 16 ner.
CybbekTMBHas CTOpoHa BblpaxaeTcss B npsmom ymbicne. CyuwectByeT [loctaHoBneHue [neHyma
BepxosHoro Cyga P® ot 26 anpensa 2007 r. N 14 "O npakTuke pacCMOTPEHMS CyAamMn YrofoBHbIX Aen O
HapyLLeHNM aBTOPCKMX, CMEXHbIX, U300peTaTenbCkMXx U MaTeHTHbIX MpaB, a Takke O HE3aKOHHOM
MCMNOSb30BaHNM TOBApHOro 3Haka", KoTopoe nomoraeT pa3obpaTtbcs B AaHHbIX Bonpocax. Kpome atoro, B
[MocTaHoBNEeHUN TaKkKe yKasblBaeTcd, YTO NpW KBanudukauvm OEeWCTBUM BUMHOBHLIX MO JernaMm o
MPECTYNMEHUsX, NpegyCMoTpeHHbIX CT. 146, a paBHo cT. cT. 147 n 180 YK P®, He OOmKeH yunTbiBaTbCH
NPUYMHEHHBIN NOTeprneBLIEMY MoOparbHbI Bped, B TOM YMCNe CBA3aHHbLIA C NOoApbIBOM €ro OerioBow
penytauun. [aHHble TpeboBaHMA MOryT ObiTb PacCMOTPEHbl B paMkax YrofloBHOrO fena nyTem
paspeLLeHnsi NPeabABNEHHOro NOTEPNEBLLMM rPaXa4aHCKOro 1cka.

BepxosHbin Cyg PP obpalyaeT BHMMaHWe cyqoB Ha HE06X0OMMOCTb BbIMONHEHUS TpeboBaHui CT.
60 YK P® o0 HasHayeHun nvuam, BUHOBHbIM B HapyLIEHUW MpaB Ha pe3yrnbTaTbl UHTENNEKTyarbHOW
OEeATeNbHOCTM M Ha CpeacTBa WHAMBMAyanu3auuu, CNpaBeAnMBOrO Haka3aHus B COOTBETCTBMM C
XapakTepoM U CTEMEHbIO 0BLLIECTBEHHOW ONACHOCTM NPECTYNeHus, 06CToATENbCTBaMM €ro COBEPLUEHMS
W JIMYHOCTBIO BUHOBHOrO. B ykasaHHOM crnydae cygam HeoO6XOAMMO yYuTbIBaThb, B YACTHOCTU, XapakTep U
CTeneHb HapyLEHUA OXPaHAEMbIX 3aKOHOM MNpaB Ha pesynbTaTbl MHTENNEKTYanbHON AeSATENbHOCTU U
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cpefctBa VHOVBMAyanu3aumu, pofib fvua B COBEPLUEHWM MNPECTYMNeHus, pasmep NPUYUHEHHOrO
yuiepba.

Kpome Toro, ucxogsa u3 nonoxeHun 4. 3 c1. 47 YK P®, ecnm ykasaHHble NpecTynneHns Obinm
COBEpLLEHbI C UCMOSb30BAaHNEM BUHOBHbLIM CBOErO CryXeBHOro NonoxeHusl, cyaam cnegyet obcyxagaTb
BOMPOC O JMWEHUN BWHOBHOIO MpaBa 3aHMMaTb OMNpedeNieHHble [OOJMKHOCTM WNKU  3aHMMaTbCs
onpefeneHHo AeATenbHOCTbIO, UMess B BMAY, YTO 3Ta Mepa MOXET Ha3HayaTtbCs B KadecTBe
OOMOSTHUTENBHOrO HakasaHWst M B TeX Chy4yasx, Korda OHa He npefyCcMOTpeHa COOTBETCTBYHOLLEN
ctatben OcobeHHon Yactn YK P® (n. 29 MNoctaHoenenus MNnenyma BepxosHoro Cyga PO "O npaktuke
pacCMOTPEHUs1 CyOaMKU YrOfioBHbIX A€ O HapyLeHWM aBTOPCKUX, CMEXHbIX, N300peTaTenbCkux U
MaTeHTHbIX NpPaB, a Takke O HE3AKOHHOM MCMOSIb30BaHUN TOBApHOro 3Haka").

BepxoBHbii Cyn P® Takke 0cob0 ykasbiBaeT, 4YTO 0OOOPOT KOHTpadhakTHBIX 3K3EeMMIspoB
npou3esegeHnin nnm poHorpaMm HapyLlaeT oxpaHsiemble dpefeparnbHbiM 3aKOHO4ATENLCTBOM aBTOPCKUE
N CMEXHble NMpaBa, B CBSI3N C YEeM YyKasaHHbIE 3K3eMMNIisipbl NPOM3BEAEHUA UK boHOrpamMM Mmognexar
KOH(pMCKauMm M yHUYTOXEHMIO ©e3 Kakon-nmbo komneHcaummn (3a UCKIIYEHWEM CrydaeB nepefayu
KOH(MCKOBaAHHbIX KOHTpadaKTHbIX 3K3EMMMAPOB MNpou3BedeHun wunu doHorpamm obnagaTento
aBTOPCKMX UM CMEXHBIX NPpaB, €Cnn 3TO NPegyCMOTPEHO AENCTBYIOLLUM B MOMEHT BbIHECEHMWS pEeLUEHMS
no geny degeparnbHbIM 3aKOHOM).

KoHduckaumm nognexar opyavst U uUHble NMpuUHaanexawne obBNMHAEMOMY CpeacTBa COBEPLUEHMS
NPecTynneHnsi, B YaCcTHOCTM 0DopyaoBaHue, Npodne YCTPOWCTBa M MaTepuansl, UCMONb30BaHHbIE AN
BOCMpPOM3BEAEHNS] KOHTpadaKTHbIX 3SK3EMMIIIPOB MNPOU3BEAEHUA MM poHorpamm. [aHHbIi BbIBOA
BbITEKaAET 13 nonoxeHun n. "r" 4. 1 ct. 104.1 YK P®.

MyHkTOM 2 CT. 243 'K P® ycTaHOBMEHO, YTO B Criy4asix, NPeayCMOTPEHHbIX 3aKOHOM, KOHmckaums
MOXeT ObiTb Npou3BedeHa B agMUHUCTpPATMBHOM nopsiake. CormacHo crt. 7.12 KoAll P® B
a4MVHUCTPaTUBHOM MOPsiAKE MOMyT ObITb KOH(OMCKOBaHBI KOHTPadhaKTHbIE IKIEMMISPbI NPOU3BEaEHNN U
doHOorpamMm, a Takke Opyausl COBEpPLUEHUS afMWHUCTPATMBHOIO MpaBOHapyleHuss B obnactu
aBTopckoro npaea. Takke cT. 14.10 KoAll P® npegycMoTpeHa KOHGMCKaUMs B aaMUHUCTPATUBHOM
nopsigke npeamMeToB, COAEpXKallMx HE3aKOHHOE BOCMpOM3BEeOEHWE CpPeACTB  MHAUBMOyanu3aumu
(ToBapHoro 3Haka). Cygam npegnucaHo Takke yYMTbiBaTb MNONOXEHUS rpaXaaHCKOro 3aKkoHo4aTenbCTBa,
B COOTBETCTBUM C KOTOPbIMU KOHTpadaKkTHble 3K3eMMNspbl MPOu3BEedEeHUA N QOHOrpaMM, a Takke
obopynoBaHue 1 matepuansl, UCMOMb3yeMbIE UM NPeAHa3HaYeHHbIE AN HAPYLUEHWS UCKITIYUTENBbHbIX
npaB Ha pesynbTaTbl WHTENMEKTyanbHON [OEeATEeNbHOCTM W Ha cpeactBa MHOMBMAyanusauum, Mo
pEeLLEHMIO Cyaa nognexar u3baTuio 13 obopoTa 1 YHUUTOXAKOTCS 3a CHET HApPYLUMTENs, €CNv 3aKOHOM He
npegycMoTpeHo mx obpalleHne B goxod Poccuiickon degepaumm.

Paspeluas gena o HapyLeHuy nNpaB Ha pe3yfibTaTbl MHTENNEKTYanbHON OEeATENbBHOCTU U CPeacTBa
WMHAMBUOyanu3aummn, cyabl OOMMKHbI YYUTbIBATb, YTO NMpaBa Ha yKasaHHble OOBLEKTblI MHTEMNMNEKTYanbHON
CODCTBEHHOCTU MOTYT NpMHaANexaTb UHOCTPaHHbIM PU3NYECKMM U IOPUANYECKMM Nuuam. B nocrnegHem
Ccrny4ae OHU MONb3YHTCA 3alUUTON B nopsigke, NPeaycMOTPEHHOM dedeparnbHbiM 3aKOHOM, HapaBHe C
dusnyeckumMmn 1 opuanyeckummn nuuamm Poccuinckon depepaumm B cuny MexayHapoOHbIX AOroBOpoOB
Poccuiickon denepaumm unm Ha OCHOBE NpUHLUMNAa B3aUMHOCTM.

B cootBetcTBUM C Y. 4 CcT. 15 KoHCcTUTyuum PO, 4. 4. 2 n 3 c1. 5 3 "O mexayHapoOHbIX 4OroBopax
Poccuinckon ®epepaumn” cygam npu paspelleHun Bompoca O TOM, UMENOo N MECTO HapylleHue
n3obpeTaTenbCkMx U NaTeHTHbIX NpaB NMMb0 He3aKOHHOE WUCMONb30BaHWE TOBAPHOro 3HaKa, HaOmexuT
UMEeTb B BMAY, YTO €Cnu MexayHapoAHbiM JoroBopom Poccuickon degepaumm yCTaHOBIEHbI UHbIE
npaBuna, Yem nNpeaycMOTPEHHbIE 3aKOHOM, TO MPUMEHSATCS NpaBuia MeXayHapogHoro 4orosopa.

B nyHkte 24 TloctaHoBnenuss BepxoBHoro Cypga P® "O npaktuke paccMOTpeHus cygamu
YFONIOBHbIX A€ O HapyLUEeHWN aBTOPCKMX, CMEXHbIX, M300peTaTenbCknx U NaTeHTHbIX MpaB, a Takke O
HE3aKOHHOM WCMOMb30BaHNM TOBApPHOTO 3Haka" BHMMaHWE CydoB OOpalleHO Ha TO, YTO MOHATME
KpynHoro yuiepba, koTopoe 1cnonb3oBaHo B 4. 1 cT. 146 n c1. 147, c1. 180 YK P®, 3akoHogaTenbHO
OnpefeneHo TONbKO AN Lenen npuMmeHeHus nocnegHen. 9to cnegyeT m3 cT. 169 YK P®, B koTtopow
Ha3BaHa cymma yulepba, npesbiwatowas 250 Thic. pyb. B ocTanbHbIX cnydasx cydbW Camun LOMMKHbI
YyCTaHOBUTb pa3mep KpynHoro yuiepba (MpusHak NnpectynieHunst), UICXoas N3 06CTOATENbCTB KOHKPETHOMO
gena. Ecnn "cymmoBble nokasatenu" gedHun, ksanuduuupyembix no ct. cr. 146, 147, 180 YK P®, He
MO3BOMSAIOT HAa3HAYNTb 3a HUX YFOMOBHYKD OTBETCTBEHHOCTb, TO 3a 3TU HapyLUEHWs] CyLLeCTBYET U
rpaXkgaHCcKo-NpaBoBas, a Takke aAMUHUCTPATUBHAsS OTBETCTBEHHOCTb.

B sakmtouenne MNneHym BepxosHoro Cyga P® ykasan, 4to ncxogsa ua tpebosaHunm ct. 9 @3 "O
BBEEHMM B AENCTBME 4YacTu yeTtBepTon [paxagaHckoro kogekca Poccurckon degepaumn” aBTOPCTBO,
UMS aBTopa U HENPUKOCHOBEHHOCTb MPOM3BEAEHUIN HAYKN, NUTepaTypbl U NCKYCCTBA, a Takke aBTOPCTBO,
MMSI UCMONHUTENSA U HEMPUKOCHOBEHHOCTb UCMOSTHEHMSI OXPaHSIlOTCS B COOTBETCTBUM C MpaBuiiamu CT.
cT. 1228, 1267 n 1316 K P® HeszaBMcMMO OT TOro, NMpedoCTaBmnsnachb N nNpaBoBasi OXpaHa TakuM
pesynbTataM WHTENneKTyanbHOW OeATEeNbHOCTM B MOMEHT ux cosgaHus. OxpaHa aBTopCcTBa, MMEHM
aBTopa M HENpPUKOCHOBEHHOCTU MPOWM3BEAEHWI HayKu, NUTEepaTypbl M UCKYCCTBA, a Takke aBTOPCTBA,
UMEHWN WCMOMHUTENS W HEMPUKOCHOBEHHOCTU WCMOMHEHNS OCYLLECTBMSETCS Ha OCHOBaHWW nNpaBwn
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ykasaHHbIx ctaten K P®, ecrnv cooTBeTCTBYyHOLLEE MOCAraTeNbCTBO COBEPLUEHO MOCIE BBELEHUS B
pencteme yactn yetsepton K PO.

Mo MHeHno BepxosHoro Cyga P®, npu paccMoTpeHun yronoBHLIX AENT O HAapyLUEHUN aBTOPCKUX,
CMEXHbIX, M300peTaTenbCKkMX M MATEHTHbIX MpaB, a Takke O HEe3aKOHHOM MCMOSfIb30BaHWM TOBAPHOro
3Haka, coBeplleHHbIX 00 1 sHBapsa 2008 r., cyAbl AOMKHbI y4uTbiBaTb, YTO cornacHo cr. 5 ®3 "O
BBEAEHUN B AENcTBMEe 4acTu 4eTBepTon [paxpgaHckoro kogekca Poccunckon depepaummn” aBTop
Npon3BedeHNs WNU WHOW NepBOHaYanbHbI NpaBoobnagartenb ONpeaensawTcs B COOTBETCTBUM C
3aKoHOAaTeNbCTBOM, AENCTBOBABLUMM HA MOMEHT CO3[4aHUS MPOU3BEAEHMS.

MonoxeHnst ®3 "O BBeAeHUM B OEWCTBUE YacTu YeTBepTon [pagaHcKoro kogekca Poccuinckon
depepaumun” cygam HagnexuT yuYuTbiBaTb TakkKe MpU ONpederieHnM CpPoKOB, B TEYEHWE KOTOpbIX
WHTENmeKTyanbHble nMNpaBa nogfnexar OxpaHe, W WX HapyleHue BrevYeT MpeayCMOTPEHHYIO
3akoHogartensctBoM Poccuiickon Penepaumm OTBETCTBEHHOCTb, B TOM 4ucne yronosHyk (M. 33
MoctaHoBnenns BepxoBHoro Cypa P® "O npakTuke paccMOTPeHMsI Cydamu YrofioBHbIX Aen O
HapyLleHUN aBTOPCKUX, CMEXHbIX, U300peTaTenbCKMX W MaTeHTHbIX MpaB, a Takke O HE3aKOHHOM
NCMNOMb30BaHMM TOBAPHOrO 3HaKa").

§ 4. Cnyyan HapyLLeHUs1 aBTOPCKMX MpaB nuagartens.
[okyMeHTMpoBaHue akTa HapyLleHNs aBTOPCKMX NpaB nsgarens.
HerictBya nsgarens npy obHapyxeHnn KOHTpadaKTHbIX TUpaXen

Mpexge 4yem roBopuTb O HapPyLIEHUW aBTOPCKUX MpaB v3gaTens, crnedyeT OnpegenuTb, KTo UM
saBnsieTca. B cootBeTcTBMM cO CT. 2 3akoHa PO "O cpencrBax maccoBov MHopmauun' nog nsgarenem
NMOHUMAETCS M3aTenbCTBO, MHOE ydpexaeHue, npeanpuatve (mpegnpvHuMaTtenb), OCYyLEeCTBASoWNe
MaTepuanbHO-TEXHUYEeCKoe obecneyeHne NpoM3BOACTBA MPOAYKUMM CpeacTBa MaccoBOW MHGOpMaLmK,
a Tawkke TMpupaBHEHHbIE K W3AATEN0 HOPUONYECKOE NULO WAWM TpaXgaHuH, Ans KOTopbIX 3Ta
OEATENbHOCTb He SBNSAETCA OCHOBHOM JMOO He CNyXWT [MaBHbIM WCTOYHUKOM pgoxoga. [aHHoe
onpegerneHne Heckonbko paclumpsietcs cT. 1287 'K P®, cornacHo KoTopon B kKa4yecTBe u3gartensi MoXxeT
BbICTynatb nmuo (Oyab TO topuanyeckoe mnm pmanydeckoe), KOTOpOe OCYLLECTBMASAET onybrvkoBaHue
npousBedeHNst Hayku, NUTepaTypbl WM UCKYCCTBa MOCPEACTBOM BbiMyCKa B CBET €ro 3K3eMMspoB,
BOCNPOM3BEAEHHbBIX MONMIrpaddUIECKnMM CrnocoboM, NPEUMYLLLECTBEHHO B KOMMEPYECKNX LIeNsx, T.e. Ans
npogaxu.

KoHeuHOo, nsgartenb He OCyLLeCTBNSAET HENOCPEACTBEHHO M3rOTOBMIEHME MEYaTHbIX 3K3EMMIISPOB
npoussegeHvi. [JaHHyto paboTy BbINONHSOT nonvrpaguyeckne npeanpusaTns, B YacTHOCTY Tunorpadum,
KOTOpbIE KaK pa3 1 OCYLLECTBASIOT TUPaXXMPOBaHWE Npou3BeaeHni nonurpadgmyeckum cnocobom. Yawe
BCEro TUPaXXMPOBAHME BbIMOJTHAETCS M3rOTOBUTENAMU MO 3akasy usgartenen, Kotopble BegyT paboTy ¢
aBTopamun. B HekoTopbIX cryvasx Tunorpadmmn ocyLLECTBASAIOT TUPaXXMPOBaHNE MO LOrOBOPY C TPETbMMU
nuuamm (B 6ONbLUMHCTBE ClyYaeB C aBTOpPaMy UMM MX MpaBoOMNpeeMHUKamMm - "M3gaHme 3a cyeT aBtopa')
UNn No coOBCTBEHHOW MHMUMATUBE (pacxodbl COOTBETCTBEHHO foXaTtca Ha Tunorpaduio). B nocnegHem
crny4yae OHW MOryT OEeWCTBOBaTb Kak MpaBOMEpPHble NMOO Kak HEe3aKOHHble M3gaTenu (B Hayke Takasi
KaTeropusi nuL noslydunna HassaHue "nupatbl”).

MapgaTenb nevatHow npogykumym moxeT obnagaTtb psgoM MpaB B 3aBUCMMOCTM OT TOrO, Kakum
obpasomM oH Obin UMK HageneH. B 4acTHocTW, uagatens MMeeT MPaBO Ha WUCMOMb30BaHWME, KOTOPOe
BKIIOY@ET B MEPBYH O4Yepedb MpaBO Ha BOCMPOM3BELEHUE (TUPAKUPOBAHME) W pacrnpoCTpaHeHue
(Mpopaxy) 06bEKTOB aBTOPCKOro npaea. JaHHy OeATENbHOCTb OH MOXET OCYLLECTBATbL HE TOMbKO Ha
OCHOBaHWM MUCbMEHHBIX JOFOBOPOB C aBTOpamMu (COaBTOpaMu) MM UHbIMKM obrnagaTensmy aBTOPCKMX
npae (NpaBonNpeeMHuMKaMy aBTOPOB, HanpuMep HacrnegHvkamu, nuueH3vapamMn 1M Op.), HO Takke Ha
OCHOBaHWMM crneumanbHbIX HOpM 3akoHa. PaHee 3Tn HopMbl cogepxanucb B 3akoHe PP "O6 aBTOpcKOM
npaBe M CMEXHbIX NpaBax". Tenepb OHU BKIOYEHBbI B YacTb YeTBepTyto K PP, a umeHHo:

1) nsgarento 3HUMKNONEeANI, SHLUMKIONEaUYECKUX CIOBapen, Nepuognyecknx n NnpoaormKaroLmnxcs
COOPHMKOB Hay4HbIX TPYAOB, raseT, XXypHanoB M APYrMX NEPUOANYECKMX U3OaHUA MPUHAANEXMT NpaBo
WCMNOMb30BaHNS TakMX uM3gaHui. W3gaTenb BhnpaBe npu MAoOOM  MCMOMNb30BaHMM Takoro M3OaHWsA
yKasblBaTb CBOE HaumeHoBaHue unm TpeboBaTtb ero ykasaHusi - n. 7 c1. 1260 'K PO (paHee - n. 2 cT. 11
3akoHa P® "O6 aBTOpCKOM NpaBe 1 CMEXHbIX NpaBax");

2) wspgatenio, BbICTynawwemy pabotogatenem, npuvHagnexar WCKMYUTENbHbIE MpaBa Ha
WCMONb30BaHNE CryXeOHOro npov3BEe4EeHUs, T.e. CO34aHHOr0O aBTOPOM B MOPSIAKE BbIMOMHEHUS
cnyxebHbix 06s3aHHOCTEN Unu cnyxebHoro 3agaHua pabotogatensa - cr. 1295 K PO (paHee - cT. 14
3akoHa P® "O6 aBTOpckoM npaBe M cMexHbIX npaBax”). MNpu ncnonb3oBaHny NOAOOHbLIX NPOM3BEAEHUN
paboTogatene noATBepX4aeT CBOM MpaBa TPy4OBbIM JOMOBOPOM (KOHTPAKTOM) C aBTOPOM (Hanpumep,
doTorpacoM mnu XXypHanucToM n3gartenbCcTBa).

CnepoBaTtenbHO, mn3gaTtenb MOXET notpeboBaTh 3aluTbl TOMbKO 3TUX MpaB (MOMyYeHHbIX MO
OOroBOPY MIW NprHagnexalux emy no 3akoHy).

O6o3HayeHHasa npobnema paccmaTpvBaeTcs B MHOPMaUMOHHOM nucbme [Npesngnyma Beicwero
ApbutpaxHoro Cyga P® ot 28 ceHTsabpa 1999 r. N 47 "O630p npakTvku paccMOTPEHUS CrOpOB,
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CBs13aHHLIX C NpuMeHeHneM 3akoHa Poccuiickonn Geaepaunn "O6 aBTOPCKOM MpaBe M CMEXHbIX NpaBax”,
KOTOpOe MpuUMeEHSIeTCa B YacTu, He npoTusopedalten Yactn 4 K. M3 nyHkTa 10 Ha3BaHHOroO AOKYMeHTa
crneayeT, YTO UCMONb30BaHNE NPON3BEAEHUN, ECNIN MHOE HE YCTAaHOBMNEHO 3aKOHOM, JOMYCKAaeTCs TOMNbKO
Ha OCHOBaHMM aBTOPCKOTO [OroBopa, MpeaMETOM KOTOPOro SABMAIOTCA KOHKPETHble npaBa Ha
ncrnonb3oBaHWe, MnepefaBaeMble MO aBTOPCKOMY [OroBopy. Takue npaBa MOryT nepedaBaThbCs
MOMHOCTBI UMK YaCTUYHO APYIMM fiMUaM NUWb B Criyyae, ecriv 310 NpsiMO NPeayCMOTPEHO 4OFOBOPOM.
B vacTtHocTwn, Beicwimnin ApbutpaxHein Cyn PP B kauecTBe npMMepa paccmaTpuBaeT CriefQyloLni cnyyvan.

Mpumep.

ToBapuLLEeCTBO C OrpaHUYEHHON OTBETCTBEHHOCTBIO 0BpaTUnoch B apOMTPaXHbIA Cyd C UCKOM K
aKUMOHepHOMY 0OLLEeCTBY O BO3MELLEHNN YOBITKOB, MOHECEHHbIX B CBA3M C HAPYLLUEHUEM OTBETUYMKOM €ro
NCKMIOYUTENbHBIX NMPaB Ha XyA0XXeCTBEHHbIW DUMbM.

B obocHoBaHune TpeboBaHus McTel NpeacTaBuil JOTOBOP, 3aAKITOYEHHBIA MeXOy HMM M TpeTbUM
NULOM, MO KOTOPOMY BbInn MpuobpeTeHbl UCKMIOYUTENbHBLIE MPaBa Ha CMOPHbLIN PUIbM.

ApOuTpaxHbI cyn 060CHOBAHHO OTKasar B y4OBMETBOPEHUN NCKA MO CNeayoLWL MM MOTVBaM.

CyOoom yCTaHOBMNEHO, 4YTO akuuoHepHoe o6LecTBO npoAaBano BuAEOKacceTbl C PUIIbMOM,
UCKMIOYNTENbHOE MPaBO Ha pacnpoCTpaHEHUE KOTOPOro, MO MHEHU ucTua, Obino npuobpeTteHo
TOBapULLECTBOM MO BO3ME3QHOMY [OrOBOPY C TPETbUM NIULIOM.

Mo ycnosusim 3aTOro gorosopa npedycmaTtpuBanacb nepegada TOBapULLLECTBY WCKITHOYUTESBHOIO
npaBa Ha pacnpocTpaHeHne dunbma. OgHako w3 MaTepuanoB fAena ycMaTpuBasnocCb, uTO
UCKMIOYMTENbHOE MpPaBO Ha MWCMNOMb30BaHWE MPOM3BEAEHUA TpeTbe nuuo camo npuobperno y
N3roToBUTENS ayAMOBU3YyanbHOro NPOV3BELEHUSA MO LOrOBOPY, B KOTOPOM OTCYTCTBOBAsIO YCIOBME O
BO3MOXHOCTM nepefayn 3Toro npasa. [OMNOMHMTENbHbLIX COMMAalleHnA K  LOroBOpy Takke He
3aKmnyanocs.

B cootBetctBUM co cT. 31 3akoHa PP "O6 aBTOpckOM npaBe M CMEXHbIX MpaBax" npaea,
nepefaHHble MO aBTOPCKOMY JOrOBOpPY, MOIMYT nepedaBaTbCs MOMHOCTBIO MM YacTUYHO APYIUM fvuam
NULWLb B Criyyae, ecnu 310 NpsAMo NpeayCcMOTPEHO JOFOBOPOM.

Mpu Taknx obcToATENBLCTBAX TPETHE NMLO He BripaBe ObiNo nepefaBaTh MCKIIOYMTENBHOE NPaBo
Ha MCNoNb30oBaHWe NpousBedeHns UCTUy. A UCTel, NCX0Ad N3 3TOro, He Mor ObITb NpM3HaH obnagarenem
NCKMIOUYNTENbHBIX NpaB 1 TpeboBaTh UX 3awuTbl <58>.

<58> MMyHkT 10 nHdopmaumoHHoro nnucemMa lNpesngnyma Beiclwero ApbutpaxHoro Cyaa P® ot 28
ceHTs6psa 1999 r. N 47. "MpaBa, nepefaHHble MO aBTOPCKOMY OOrOBOPY, MOTyT nepenaBaTbCs ApYrvM
nuuam nywb B cny4vae, ecnu 31o NpPsSMo NpeaycMOTPEHO 4OrOBOPOM”.

Takum o0OpasoM, Bce MnpaBa Ha WCMONb30BaHME MNPOU3BEAEHUs, MPAMO He MepedaHHble Mo
aBTOPCKOMY [OroBOpY, CUYMTaOTCA HenepepaHHbiMW, a fvuo, CcnegoBaTenbHO, He BrnpaBe VMU
BOcnonb3oBaTbcd. Kpome TOro, HeobxogMmo OTMETUTb, YTO €CnM B aBTOPCKOM [OroBOpe O
BOCNpOM3BEAEHUN (HAaNpUMep, MOCPeaCTBOM M3LaHus) Npou3BeeHNst BO3HArpaXaeHne onpegensieTcs B
BMOE KOHKPETHOW (DUKCMPOBAHHOW CyMMbl, TO B [OrOBOpPE OOSMKEH ObiTb YCTAHOBMEH MaKCUMarbHbIN
Tupax npou3BeneHusi. CnegoBaTenbHO, 9K3EMMSAPbl  MPOM3BEOEHWUN, BbIXOAALWME 3a  paMKu
YCTaHOBIMEHHOIO TUpaxa, ABMSTCA KOHTPaaKTHbIMU.

B onucaHHOM cuTyaumu B cyde ucTel OomkeH byget noateepauTbe (PakT NpUHAZIEXHOCTU emy
aBTOPCKOro Mnpaea M (Mrv) CMEXHbIX MpaB WM NpaBa Ha KX 3awWwuTy, a Takke (PakT MCMoNb30BaHUSA
OaHHbIX NpaB OTBETYMKOM. [aHHble nonoxeHusa 3akpennedol B n. n. 14, 39 lNoctaHoBneHus lNneHyma
BepxosHoro Cyna Poccunckon ®enepauum ot 19 nora 2006 r. N 15 "O Bonpocax, BO3HUKLLMX Y Cyd0B
MpU PacCMOTPEHUUN TPAXKAAHCKUX Aerl, CBA3aHHbIX C NMPMMEHEHWEeM 3akoHogaTenbcTBa OO aBTOPCKOM
npaBe N CMEeXHbIX npaBax” (MPUMEHSsIETCA B YacTu, He NnpoTuBopeyallen Yactum 4 MNK).

Takum obpasom, ecnu u3gatenb OOHaAPYXUT KOHTpadakTHble 3K3eMMAsipbl NPOVM3BEAEHUSA, €ro
nosvuuda no geny B cyge OydeT 3aBuceTb OT TOrO, Kakme npasa HapyLleHbl, U OT ero npoueccyarnbHOro
nonoxeHusi. Hanpumep, ecnu u3gatenb BbICTynaeT UCTUOM MO deny u TpebyeT, 4ToObl OTBETYMK
npeKkpaTun NPOV3BOACTBO KOHTpadhakTHOM NPOAyKUMM, TO eMy criefyeT, CCbiNlasiCb Ha HapylleHue ero
npae, NoATBEpAuTb, YTO OTBETYMK HE MMEET OCHOBaHWI OCYLLECTBNATb MOAOOHYI AeATenbHOCTb,
MOCKONbKY u3gartenb nognucan [oroBop wnu obnagaeT npaBamMy Ha NpoOu3BedEeHVMEe B Cuy 3aKkoHa.
OpgHako ecnu usgarernb SBMseTcs OTBETYMKOM MO Aeny, TO OH JOIMkeH OyaeT gokasaTb, YTO NPOAYKUUS,
KOTOPYIO OH BbIMYCKaET, HE MOXET paccMaTpMBaTbLCA Kak KOHTpadakTHas.

Cnegyet Takke OTMETUTb, 4YTO cyf (obLwen rpucanKUMmn Unm aponTpaxHbIA Cya) MOXET BbIHECTM
pelleHne O KOH(mckaumm KoHTpadpakTHbIX 9SK3EMMISPOB MNPOM3BEAEHUSA, MaTepuanoB, a TaKke
06opynoBaHns, KOTOpble WUCMOMNb30BanuUCb AN BocnpousBedeHus. KoHTpadakTHble 3K3eMnnsipbl
npou3eBeneHuns no TpebosaHMio NpaBoobnagaTensd aBTOPCKMX NpaB MOryT ObiTb NepedaHbl nocnegHemy
(4. 3 cT. 32.4 KOAll PO).

B yvactn vetBepton K P® copepxuTca otaenbHasa ctaTbs, perynupyowias obecneyeHme mcka no
aenam o 3awute aBTopckmx npa. (cT. 1302 K PP, paHee 3Ty nonoxeHust 6inm 3acpmkcupoBaHbl B CT.
50 3akoHa P® "O6 aBTOpCcKOM NpaBe 1 CMeXHbIX Npasax"). B yacTHocTW, 3akoHogaTenb ykasan, yuto "cyq
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MOXET 3anpeTuTb OTBETYUKY WX JMLy, B OTHOLUEHWM KOTOPOrO MMEKTCA AOCTaTOYHbIE OCHOBAHWS
nonaraTb, YTO OHO SIBMNSETCA HapyLUMTENEM aBTOPCKMX MpaB, COBepLlaTb OnpefeneHHble OenCTBUS
(n3roToBNEHWe, BOCNpoOM3BEAEHUE, MPOAaXy, caoadvyy B npokart, MMMOPT NMbo uHOe NpedycMOTPEHHoe
rPaXOgaHCKMM  3aKOHOOATENbCTBOM  UCMOMb30BaHME, a Takke TPaHCMOPTMPOBKY, XPaHEHMe unu
BMafeHue) B LEensx BBeOEHWs B rpaXaaHCkum obOopOT 3K3EeMMNNAPOB MPOU3BEOEHUs, B OTHOLUEHMU
KOTOpbIX NPeanonaraeTcs, YTO OHU ABMAOTCHA KOHTpadakTHeIMK".

MoMmMmo aToro, cygy NPeLoCTaBrEHO MPaBO HANOXWTb apecT Ha BCce 3K3eMnnisipbl NOAOOHbIX
npousBefeHni, a Takke Ha MaTepuanbl U 000pygoBaHue, NCMOMb3yeMble UMW NpegHas3HavYeHHble ANs UX
N3roTOBMNEHNS UNN BocnpousseneHns. Kpome Toro, npu HammumMm JOCTaTOYHbIX AAHHbIX O HapyLUeHWM
aBTOPCKMX MpaB OpraHbl JO3HaHUS UK cnenctens 06s13aHbl NPUHATL MEPbl AN po3bicka M HanOXeHUs
apecta Ha YykasaHHble 3K3eMMNnspbl NPOM3BEAEeHUs, MaTepuanbl M obopyooBaHMe, BKIO4Yas B
HeobX0AMMbIX CIyYasix Mepbl MO UX U3BATUIO N Nepedade Ha OTBETCTBEHHOE XPaHEHUE.

B cootBeTcTBUM C N. 15 MHpopMauunoHHoro nucbma lMpesvamnyma Beicwero ApbutpaxHoro Cyga
P® "OG30p npakTUKM pacCMOTPEHUST CMOPOB, CBSA3aHHLIX C MpuMeHeHnem 3akoHa Poccuiickon
depepaummn "O6 aBTOPCKOM MpaBe M CMEXHbIX MNpaBax" Ccyd NPUHMMaeT peLleHue O KOoHdumckaumm
KOHTpadhaKTHbIX 3K3EMMMSPOB MPOU3BEAEHMA HE3aBUCUMO OT Hanuuus XxopgaTtamcrBa o6 3TOM CO
CTOpPOHbI UcTua. Hanpumep, n3gartensctBO 06paTuiocb B apOUTPakHbIA Cy4 C UCKOM K aKLMOHEPHOMY
obLllecTBy O 3anpelleHun pacnpocTpaHATb MpousBeneHne (MoBecCTb, pacckas, poMaH W T.M.),
BbIMyLLEHHOE B CBET OTBETYMKOM, TMOCKOMbKY WCKMIOYUTENbHBIE MpaBa Ha Hero npuHagnexar
n3gartensbcrBy.

Cyn nepBON MHCTaHUMM UCK YOOBNETBOPWI, NPU3HaB NcTUa obnagarenemM UCKIUUTENbHBLIX NpaB
Ha M3gaHve 1 pacrnpocTpaHeHre NPon3BeaeHNs.

UcTey obxanyeT 310 pelueHne n B xanobe ccbinaeTcs Ha To, YTO cyA B HapylueHue n. 4 cT. 49
3akoHa P® "O6 aBTOpCKOM MpaBe U CMEXHbIX npaBax" <59> He NMPUHSAN pelleHns O KOHdMCKauun m
YHUYTOXEHNN KOHTPadaKTHBIX 3K3EMMIIAPOB NPOU3BEAEHMS.

<59> B HacTosee BpeMs JaHHbIN HOPMAaTUBHbLIN akT yTpaTun cuny.

Cyn anennsumMoHHOM MHCTaHUMM pelleHne ocTaBun 6e3 M3MEHeHUsl, yka3aB Ha TO, 4TO ucTel
OOMmKeH Obin NpeabsiBUTb COOTBETCTBYHOLEe xopaTtancTBo. OAHako CyA KacCaLMOHHOW WHCTaHuuu
N3MEHWN U peLLeHne, U NOCTaHOBIIEHNE, COCMaBLUNCh Ha TO, YTO B COOTBETCTBUM C . 4 cT. 49 3akoHa PP
"O0 aBTOpPCKOM MnpaBe M CMEXHbIX MpaBax" KOHTpadaKTHblE 3K3EMMNISAPbl MPOM3BEAEHUA noanexaTt
obsA3aTenbHON KoHUCKauum Mo peleHuto  apbutpakHoro cyga. KoHduckoBaHHbIE 3K3eMMNNsApbI
NnoAnexaT YHUYTOXXEHUIO, 32 UCKIIOYEHMEM CITyYaEeB UX nepedayvm obnagartento aBTOPCKUX npas.

B pesynbTtaTe, nockonbky TpeboBaHne O nepepade KOHTPadaKTHbIX IKIEMMMSPOB U3AATENbCTBY
OEVCTBUTENBbHO He MNpegbsABIisfoCh, CyA KacCaUMOHHOW MHCTaHUMM CYernl HeoOXOAMMBbIM UM MPUHAN
peweHne 06 UX KOHUCKALMU U YHUYTOXEHMU HE3aBUCMMO OT Hanuuusa xopaTtanctBa o6 3Tom co
CTOPOHbI UCTLA.

PaccmatpmBasi gaHHbIA  BOMPOC, MOXHO MpPMBECTU €lle OAWH MpuMep, CBA3aHHbIN C
KOHTpaakTHOW NpoayKLUnen.

Mpnmep.

depepanbHbli apbuTpaxHbin cyd MOCKOBCKOTO OKpyra paccmaTpvBan Oenio no TakoMmy MCKY.
O6wecTBO C OrpaHMYeHHOW OTBETCTBEHHOCTbLIO "MexayHapogHbii GusHec-ueHTp "6 kapat" (ganee -
00O "MexgyHapoaHbI 6rsHec-LeHTp "6 kapat") obpaTtunock B ApbutpaxHsbin cya r. MOckBbl C UCKOM K
oblWecTBy C OrpaHUYEHHOM OTBETCTBEHHOCTBbIO "Y4yebHo-mMeToguyecknin U MHPOPMAaLUOHHO-
KOHCcymnbTatTuBHbI  LeHTp "lOBenup-UHdopm" (mnanee - OOO "KOsenup-UHdopm") o B3biCkaHum
KOMMEeHcauMM 3a HapyleHuMe aBTOPCKMX MpaB, 3anpelleHMn pacnpocTpaHeHust U U3bATUM
KOHTpadhaKTHOro TMpaxa cnpaBo4vHuka "lMpakTmuka npogax oBenMpHbIX n3genuin'.

VckoBble TpeboBaHMs 3asiBNeHbl N0 OCHoBaHuAM n. n. 1, 2 ¢1. 16, n. 3 ¢1. 48, n. 2 ¢cT1. 49, n. 1 cT.
49.1 3akoHa P® "OO6 aBTOpCKOM MNMpaBe M CMEXHbIX npaBax" M MOTUBMPOBAHLI TEM, YTO OTBETYMK,
onybGnMKOBaB CMpaBOYHWK MO4 HassaHveM "lMpakTtuka npogax HBENupHbIX u3genun", Gonee 2/3
TBOPYECKOIO MaTepuarna KOTOpPOro COCTaBMSAT MNPOU3BEAEHMS, WCKIIYATENbHbIE MMYLLECTBEHHbIE
npaBa Ha KOTopble NpUHaAnexart UCTUY Ha OCHOBaHMN aBTOPCKUX A0roBopoB OT 1 noHsa 2004 1. N 1, oT 8
aekabpsi 2004 r. N 3, Tem cambiM HapyLUMIT UCKMIOYUTENbHBIE MPaBa MCTUA Ha OaHHble MPOU3BEAEHMS,
YTO SABMSETCS OCHOBaHMEM ANS B3bICKAHMSA C OTBETYMKA KOMMEHCauMU 3a AOMyLlEeHHOE HapylueHue.
Kpome TOro, Mo MHEHUIO MUCTUa, 3K3eMMnspbl cnpaBodHuKa "lpakTuka nNpogax BENUPHLIX u3genun',
Ony6IIMKOBAHHOTO OTBETYMKOM, SIBNAOTCA KOHTpadakTHbIMK U NMOAMEXaT U3bSATUIO.

Pewennem ApbutpaxHoro cyga r. MockBbl, OCTaBfeHHbIM 6€3 W3MEHEeHWs MOCTaHOBMEHUEM
HeBdAtoro apObuTpakHOro anennsiuMoHHOrO cyda, MckoBble TpeboBaHus yposrneTtBopeHbl: ¢ OO0
"FOBenup-Uudopm" B nonbdy OO0 "MexayHapoaHbii BusHec-LeHTp "6 kapaTt" B3biCKaHa KOMMeHcaums
3a HapyweHue aBTopckmx npaB; OO0 "HOeenup-MHdopm" 3anpelleHo pacnpocTpaHeHue
KOHTpaakTHOro Tupaxa cnpaBodHuka "lMpakTuka npogax BENUPHbIX m3genun” ¢ BbIXOgHbIMU
AaHHbIMU: TMpaX 5 TbIC. 9K3eMNNApoB, LeHa ceBobogHas, Homep nognucaH B neyatb 25 mapta 2005 r;
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cyaom Tarke npuHATO peeHune 06 mabatum y OO0 "HOBenunp-NHDopM" KOHTpadaKTHbIX 3K3EMMNISPOB
cnpaBoYHuKa "lNpakTuka npoaa BENPHbLIX n3genuin”.

Mpu aTom cyabl 06emx MHCTaHUMI UCXOOQUNM M3 TOro, YTO OTBETYMK HE3aKOHHO BOCNPOM3BEN B
n3gaHHOM UM crpaBoudHuUKe "lpakTuka npodaXk HBENUPHLIX M34enun" oxpaHseMble NPOU3BEeLEHMS,
obnagaTteneMm WCKMHOUUTENBbHBIX MMYLLECTBEHHbIX MPaB Ha KOTOpblE SIBNSIETCS MCTEL, Ha OCHOBaHWUU
aBTopckmx goroeopoB oT 1 noHs 2004 r. N 1, ot 8 aekabps 2004 r. N 3.

Ha npuHsaTele no geny cynebHsie aktel OO0 "HOBenup-MHdopm" nogaHa kaccauuoHHast xanoba, B
KOTOPOW 3asiBUTENb NMPOCUT peLLEeHNe 1 MOCTaHOBMNEHME anennsiLMOHHON UHCTaHUUN OTMEHUTL B CBSA3U C
HenpaBuIbHbIM MPUMEHEHNEM CyaMn HOPM MaTepUaribHOrO U HOPM MpoLeccyarnbHOro npaea, a Takke
B CBSI3M C HECOOTBETCTBMEM BbIBOAOB, COAEPXKaLLMXCA B 0OXanyembix CyAebHbIX akTax, YCTaHOBITEHHbLIM
no geny gaktmyecknm obCcToaTeNbCTBAM M UMEKOLLMMCS B Aere JoKa3aTenbCTBaM.

Mo MHeHWO 3as8BUTENs, CMOPHbIE MaTepwuanbl, BKMOYEHHbIE B M34aBaeMble UCTLOM KHurn 1, 2
"lMpakTuka npogax BENMVPHBIX YKpaweHun", OblNn NpaBOMEPHO BOCMNPOM3BEAEHbI OTBETYMKOM B
crnpaBoyHuke "lMpakTvka npodax tBENUPHbIX U3Aenuin" B COOTBETCTBMM C YCNOBUSIMWU 3aKMHOYEHHOTO
mexgy OO0 "MexayHapogHbii 6usHec-LeHTp "6 kapat" n OOO "HOBenup-UHdpopm" gorosopa ot 3
aekabps 2003 r.

B cynebHom 3acefaHvu npeactaBuTENb 3asBUTENSA OOBOAbI KACCALMOHHOW Xanobbl nogaepxarnt,
npegcrasutens OO0 "MexayHapoaHbii OM3Hec-LeHTp "6 KapaT" Bo3paxan NpoTUB ee yA0BETBOPEHMS
no JoBodam, W3MNOXEHHbIM B OT3biBE, Monarasi, 4YTo CyAbl NEPBOM W anennsauMOHHON MHCTaHUMN
MOMHOCTBIO BbISICHWIM M OLEeHUNN hakTnyeckme o6CTOSATENbCTBA U MPUHAIM 3aKOHHbIE U OBOCHOBaHHLIE
cynebHble akTbl.

ApOUTpaXHbI Cyd KacCauWOHHOW MHCTaHLMK, MPOBEPMB B COOTBETCTBUM CO cT. 286 AlNK P
3aKOHHOCTb MPUHSATBIX MO Aeny pPeeHNs W MNOCTaHOBREHUSA anennsiuMoHHOM WHCTaHUMK, WU3y4uB
mMaTepuarnsl Aena, BbICNyLaB ABUBLUMXCHA NpedcTaBuTenen nuu, y4acteyowmux B gene, obcyaus 4oBoabl
KaccaLMOHHON >anobbl N BO3paXXeHU Ha Hee, He HaxOQUT OCHOBaHUN ANs ee y40BNeTBOPEHNS.

B cootBetctBMM c n. 1 cT. 16 3akoHa P® "O6G aBTOpCKOM NpaBe M CMEeXHbIX NpaBax" aBTopy B
OTHOLUEHMW €ero Mnpou3BedeHuss NpuHagnexaT WCKIKYUTENbHbIE MpaBa Ha  MCMNONb30OBaHUe
npoussedeHuns B ntobon dopme 1 nodbiM crocobom.

CornacHo n. 1 ct. 30 TOro e 3akoHa MMYyLLLECTBEHHbIE MpaBa, yka3aHHble B CT. 16 HacTosLero
3akoHa, MOryT nepegaBaTbCAd TOMbKO MO aBTOPCKOMY [[OrOBOPY, 3a WCKIOYEHWEM Cry4vaes,
npenycMOTPEHHBIX CT. CT. 18 - 26 paccmaTpmBaeMoro 3akoHa.

Kak yctaHoBneHO cygamu nepBov u anennsaumoHHon nHctaduun, OO0 "MexgyHapoaHbin buaHec-
LeHTp "6 kapaT" Ha OCHOBaHWUM aBTOPCKMX goroBopoB OT 1 mtoHs 2004 r. N 1, ot 8 gekabpsa 2004 r. N 3
saBnsieTca obnagatenemMm WCKMYUTENbHBIX MpaB Ha WCMNONb3OBaHWE Npou3BedeHuii: "[paroueHHble
MeTannbl U ux cnnasbl”, "KOHCTPYKTMBHbIE anemMeHTbl toBenupHbIX wusgenun”, "Knaccudukaums
IOBENUPHbIX un3genun”, "Yxoa 3a oBenupHbiMKM  musgenusamun”’, "ToproBble ApnblkW: Kak udnTatb
MHOpMaUmo Ha Bypke", BKIMOYEHHbIX B U3gaBaemyto UCTUOM KHury 1 "lMpakTuka npogax HBENVPHbIX
yKpaweHuin", a Takke "MepyaHOansuHr toBenupHoro marasuHa", "TexHonorma npogax HBENUPHbIX
YKpalleHWi", BKIMOYEHHbIX B U3aBaeMyto UCTLIOM KHUry 2 "[pakTuka npofax oBenupHbIX yKpalleHnin".

Takum o06pas3om, akT MNPUHAANEXHOCTM UCTLY WCKINIOYMTENbHBIX MpPaB Ha WCMOMb30BaHME
CMOPHbIX MPOM3BEAEHMI YCTAHOBIEH CydaMu W MOATBEPXAEH WMELWUMUCA B MaTtepuanax gena
AoKasaTenbCTBamu.

Mpu paspeleHnn cnopa cynbl NepBo U anennAUMOHHON MHCTaHUUA YCTAHOBUIU, YTO OTBETYUK
He3aKoHHO, 6e3 paspeleHuMss wucTua Kak Bragenbla UCKIYUTENbHLIX MNpPaB  UCMOMb30Bas
BbllLieyKa3aHHble NMPOU3BEAEHNs MyTEM UX BOCMPOM3BEOEHWS] B M3O4AHHOM MM cripaBovHuKe "lMpakTuka
npoaax tBenMpHbIX n3genun'.

Mpu aTomM O0OBOA KaccauMOHHOM >xanobbl OTHOCUTENTBHO 3aKOHHOCTU UCMONb30BaHNS OTBETYMKOM
CMOPHbIX MPON3BEAEHMIN HA OCHOBaHMU Jorosopa oT 3 gekadbpsa 2003 r. cyaoM KacCauMOHHOW UHCTaHLUn
OTKIOHSETCS.

Kak yctaHoBneHo cygamun obenx WHCTaHUWW, npeameToM forosopa oT 3 gekabpa 2003 r.
ABNAMock cornaiwieHne asyx opraHmsauun (OOO "MexagyHapogHbii ©usHec-ueHTp "6 kapat" n 00O
"FOBenup-MHdopm") no Bonpocy ocyuiectBneHmss obpasoBaTenbHOW OeATENbHOCTU, MOBbILLEHUS
KBanudvkaumm n NOAroToBKE CNeunanncToB B OBENTMPHON OTpacrv.

B obocHoBaHME 3aKOHHOCTM BOCMPOM3BEOEHWSI CMOPHbIX MaTepuanoB OTBETYMK CCbiflancs Ha
nofnoXeHns pasg. 3 ykasaHHoOro gorosopa "ABTOpPCKOe MpaBo”, B COOTBETCTBUM C KOTOPbIM OEMNOBble
CBSA3W, MpOrpaMmbl, MeTogudeckue paspaboTku, MNOSIBUBLLUMECA B MNEpuon [AEWCTBUS HaCTOSLLEro
A0roBopa, SABNATCA COOCTBEHHOCTbIO ODEux CTOPOH B paBHOW CTEMEHW U MOryT MCMOSb30BaTbCH
KaXXOOM U3 HUX CaMOCTOATENBLHO B Cllyvae ero pacTopXKeHus.

OgHako B cuny n. 1 cr. 30 3akoHa P® "O6 aBTOpCckOM MpaBe M CMEXHbIX npaBax”
UCKIMIOYMTENbHbBIE NPaBa Ha MCNOoMb30BaHWE NPOU3BEAEHMS MOTYT NepefaBaTbCs TOMbKO MO aBTOPCKOMY
O0roBopy (3a MCKNYEeHNEM cryvaeB, NPeayCMOTPEHHBIX CT. CT. 18 - 26 Ha3BaHHOIO paHee 3aKkoHa).

[Mpu aTOM HEOBXOQMMO YUYUTEIBAThb, YTO aBTOPCKOE MpaBo Bceraa ENCTBYET NMULb MO OTHOLLEHUIO
K KOHKPETHOMY MPOM3BEAEHMIO, MOSTOMY MPWU 3aKMOYEHUMU aBTOPCKOrO AOrosopa AOMKeH ObiTb

89
CkonuvpoBaHo 13 PaspaboTtka
http://y4ebHukn.nHcpopm2000.pdh ANEKTPOHHbIX BUBIMOTEK

https://npaBo.nHpopm2000.pd



HanucaHue Ha 3aka3 ctygeH4veckux pabot http://y4e6Hukn.nHpopm2000.pc

COrnacoBaH 1 BOMPOC O BuAax W xapakrepe nepegaBaeMbix Mo AOroBopy npae (MpegMeT goroeopa), u
BOMPOC O TOM NPOU3BELEHNM, B OTHOLLEHNM KOTOPOro OHM AEeNCTBYIOT (OOBEKT JOroBopa).

YuntbiBad oTcyTCTBME B goroBope oT 3 aekabpst 2003 r. ykasaHusa Ha kakoe-mbo KOHKpeTHoe
npousBefeHne, a Takke Ha KOHKPETHBIN BUA U XapakTep npaB, NepefaBaeMbiX B OTHOLLEHWUN YKa3aHHOIro
npousBefeHnsi, AaHHbIA LOTOBOP HE MOXET ObITb pacueHeH Kak aBTOpCKuiA. [pn Takux o6CcToATEeNbCTBaxX
cyabl 06enx MHCTaHUMI MpULIM K 060CHOBAHHOMY BbIBOAY O TOM, YTO LOrOBOP O COTPYAHMYECTBE B
obnactu obpasoBaTenbHOW AEATENBHOCTU HE MOXET ChAyXuTb ODOOCHOBaHMEM MNPaBOMEPHOCTU
BOCNPOM3BEAEHUSA OTBETYMKOM CMOPHbIX MaTepuanoB, ob6nagaTeneM WCKMHYMTENbHbIX MpaB B
OTHOLLEHMM KOTOPLIX SBMSIETCSA UCTELL.

JdoBog kaccauuoHHOW Xanobbl 0 Tom, 4To nuua, nepegaswme OO0 "MexayHapogHbli GusHec-
ueHTp "6 kKapaT" WMyLLEeCTBEHHble MpaBa Ha CMOpPHbIE NPOM3BEAEHUS, He SBMSAOTCA aBTopamu
nocnegHnx, Cyaom KacCauMOHHOM MHCTaHLMKW OTKITOHAETCS, NMOCKONbKY B MaTepuanax gena otcyTCTBYHT
JokasaTenbcTBa, KoTopble Obl cBuaeTenscTBOBanM 00 aBTOPCTBE [APYrMX 1ML B  OTHOLUEHMM
npoussegeHuin: "[OparoueHHble MeTannbl M uxX crna.bl", "KOHCTPYKTUBHbIE 3MNEeMEHTbl HBENUPHbIX
nagenun”, "Knaccudukaumsa toBenupHbix unsgenuin”, "Yxon 3a toBenupHbiMun usgenunamu”, "Toprosbie
APNbIKN: KaK YntaTb MHOPMaUMO Ha Bupke", BKIIOYEHHbLIX B M3gaBaemyto ncrtuom kHury 1 "MNpaktuka
npodax tBenupHbIX yKpaweHun", a Tawkke "MepuyaHOoansuHr oBenvpHoro marasmHa", "TexHonorus
npoAax HBENUPHbIX YKpalleHWR", BKMOYEHHbIX B M3gaBaeMyto UCTLOM KHury 2 "lNpakTuka npopax
IOBENUPHbBIX YKpaLleHuin".

CornacHo n. 1 ct. 48 3akoHa P® "O6 aBTOpCckOM npaBe W CMEXHbIX NpaBax", He3aKOHHOe
NCMOMb30BaHNE NPOM3BEAEHUN NN OOBLEKTOB CMEXHBLIX MPaB NMbo MHOE HapyLUeHWE NPegyCMOTPEHHbIX
HacToAWMM 3aKOHOM aBTOPCKOro MpaBa MM CMEXHbIX MpaB BeYyeT 3a cobOoN rpaxgaHCKo-NpaBoBYHo,
a4MVHUCTPATUBHYHO, YrONTIOBHYK OTBETCTBEHHOCTb B COOTBETCTBMU C 3aKOHOOATENbCTBOM Poccuiickomn
depnepaumun. B cootBetctBUm € n. 2 cT. 49 TOro e 3akoHa ObragaTenu UCKMIOYUTENbHBIX NPaB BrpaBe
TpeboBaTb MO CBOEMY BbIOOPY OT HApPYLUMTENS BMECTO BO3MELLEHMS YObITKOB BbIMMaTbl KOMNEHCAUUN B
pasmepe oT 10 Teic. 4O 5 MrH. pyb6., onpegensemMomMm no yCMOTPEHWIO cyda, apOuTpakHOro cyaa wnm
TPETENCKOro cya NCXOAsl U3 XxapakTepa HapyLLIEHUS.

B cwny Bbllweyka3aHHbIX MNPaBOBbIX HOPM LOCTATOYHbIM OCHOBaHMEM ANS  B3bICKaHUA C
HapyLUUTENS aBTOPCKOrO U CMEXHBIX NMpaB KOMMEeHcauun SBngeTca PakT HapyLleHus Takux npa., YTo U
ObINO YyCTAHOBMEHO CyAOM.

Mpu atom, obpawasics ¢ TpeboBaHMEM O B3bICKAHWWM KOMMEHCALMW, UCTEL, BrpaBe yka3aTb ee
pasMep, KOTOpbIA, MO €ro MHeHWo, ByaeT ageKkBaTHbIM MOCNEeACTBUSIM OOMNYLLIEHHOrO NpaBOHAPYLUEHNS,
a OTBETYMK COOTBETCTBEHHO MNPMBOAUTE Ha 93TO CBOM BO3paXeHUsd, OOHAKO onpeaerneHue
OKOHYaTEeNbHOro pa3mMepa KOMMEHCauuWu, MOAMeXallen BbiNflatTe B MONb3y WUCTUA, SBNAETCA
npeporaTmBon Ccyna, KOTOPbIA MpU 3TOM WMCXOAUT M3 OOCTOATENbCTB Aena W NpeAcTaBlieHHbIX
O0Ka3aTenbCTB, OLEHMBAEMbIX CYOM MO CBOEMY BHYTPEHHEMY yOeXaEeHMIO.

Kpome Toro, B cuny nonoxexun n. 1 cr. 49.1 3akoHa P® "O6 aBTOPCKOM MpaBe U CMEXHbIX
npaBax" KOHTpadaKTHble 3K3eMnndpbl NPOU3BEOEHUN, T.e. 3K3EeMNAdApbl, W3roTOBfIEHWE UMK
pacrnpocTpaHeHne KOTOpbIX BrieyeT 3a cobolr HapylleHWe aBTOPCKOro M CMEXHbIX MpaB, nognexar
KOHpmckaumm B cyaebHom nopsigke B COOTBETCTBMM C 3akOHoAaTenbcTBom Poccuinckon ®enepaunn.

Mpu Takux obcToATenbCTBax BbIBOAbI Cy4OB OOEMX WMHCTaHUMA 00 YOOBMETBOPEHMU WUCKOBbIX
TpeboBaHMn SBASAOTCS OOOCHOBaHHBIMM B CBA3M C [OKa3aHHOCTbIO UCTUOM akTa HapyLleHus
OTBETYMKOM MpPUHaANEXalmx emMmy UCKITYNTENbHBIX NMPaB B OTHOLLEHUW CMOPHBLIX NPOVU3BEAEHUN.

Takum obpasom, hakTnyeckme obCTOATENbCTBA, UMEIKLLME 3HAYEeHWe ONs Aerna, yCTaHOBMEHbI
cygamu MepBon 1 anennsguMOHHON UHCTaHUMA HA OCHOBAHWMM MOSHOTO M BCECTOPOHHEro UCCefoBaHUSA
UMEIOLLMXCA B Aene JoKasaTenbCTB, M CydeOHble akTbl MPUHATLI MPU NMPaBUIbHOM MPUMEHEHUN HOPM
MaTepuanbsHOro 1 MpoLEeccyarnbHOro npaea. YuuTbiBasd U3MNOXKEHHOE, y cyda KaCcCauMOHHOW MHCTaHLMU
OTCYTCTBYIOT  OCHOBaHUSA AN OTMEHbl JMOO W3MEHEHMSI MPUHATLIX MO Aeny CcyaebHbIX akToB,
npegycMoTpeHHble cT. 288 AlK P®.

PykoBoacTBysicb CT. cT. 274, 284, n. 1 4. 1 cT. 287, cT1. 289 AIK P®, cyn noctaHoBun: pelueHne
ApbutpaxHoro cyga r. MockBbl M noctaHoBreHue [eBsAToro apObuTpakHOro anennsaumMoHHOro cyaa
ocTaBuTb 6e3 M3meHeHus, a KaccaumoHHyto xanoby OO0 "YyebHo-meTogn4eckun n MHOPMaLMOHHO-
KOHCynbTaTMBHbIN UeHTp "HOBennp-UHdopm" - 6e3 yaosneTBopeHus <60>.

<60> lMocTtaHoBneHne degepanbHOro apbutpaxkHoro cyga MockoBckoro okpyra oT 28 uioHst 2006
r. N KI'-A40/4441-06.

§ 5. lNpakTuyeckne pekomeHgaumm Onsi u3gartenen n aBTopos
no 3aLLnTe aBTOPCKMX N CMEXHbIX NpaB

Kak yXe OoTMedarioCcb paHee, aBTOPCKMe MnpaBa noanexart 3alute B clydae UX HapylleHusa.
nOCKOJ’Ibe OHU MOTYT NpuUHagnexatb pa3ninMyHbliM NMuam, To, cnenoBaTesibHO, B Cy Brpase 06paTVITbCF|
He TOJIbKO aBTOp, HO U ero HacnegHuku, npaBonpeeMHuUKn, nuua, KotopbiM nepeLusin UCKNYnTesribHble
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npaea no goroeopy, 1 T.4. CnegoBaTenbHO, UCKOBbIE 3aABIEHUS] MOMYT UMETb OYeHb pa3HOObpasHoe
cofepXxaHve B 3aBUCUMOCTU OT TEX MIM UHbIX obcTosATENLCTB. Jlnuy, obpalatowemycst B cyq, cnegyet
yunTbiBaTh psif pakTopoB, AN TOro YTobbl ero 3asBneHne Obio NPUHATO Y PaCCMOTPEHO MO CYLLECTBY.
Hanpumep, Heo6Xo4MMO BEPHO onpeaenuTb NOACYAHOCTb, MOCKOMbKY CrOpbl MOTYT BO3HUKaTb MeXay
pasHbIMY CyObeKTaMm 1 Mo NOBOAY PasnMYHbIX OTHOLLEHWUI B TOM UM MHONM cdhepe.

Hena, BbITEKalOLWME U3 TPAKOAHCKMX MNPABOOTHOLUEHMIM (Hampumep, OTHOLUEHWMIA MO noBo#dy
HeucnosnHeHms obA3aTenbCTB MO aBTOPCKOMY AOrOBOPY), MOryT ObiTb NPEeAMETOM PacCMOTPEHUST Kak
cydoB OOLWler opucoukumu, Tak W apbutpaxHbix cygoB. [lostomy aBTopy, wsgaTento, WHOMY
npaBoobnagaTtento HeobxooMMO onpegenuTb, Kyga eMy Hago nodasaTth 3asdBreHne. 3akoHogaTtenb Ha
3TOT CYET OIHO3HAYEH.

B cootBeTcTBUM cO cT. 22 [TIK P® k nogBegoMCTBEHHOCTM CyA40B 0O6LLEN FOPUCANKLNN OTHOCATCS:

1) UckoBble gena ¢ y4acTMem rpaxgaH, OpraHn3auuin, opraHoB rocy4apCTBEHHONM BriacTu, OpraHoB
MECTHOIO CamMOyMnpaBfieHNs1 O 3aluTe HapyLUEHHbIX UKW OCMapuBaemblX MpaB, CBOOOO W 3aKOHHbIX
WHTEPECOoB, MO CMopam, BO3HUKAOLLUM U3 rPaXOaHCKUX, CEMENHbIX, TPYAOBbIX, XUNULHbLIX, 3EMENbHBbIX,
3KOMOrMYECKNX U UHBIX NPaBOOTHOLLEHUN;

2) gena no ykasaHHbiM B cT. 122 [TIK P® TpeGoBaHusM, paspellaeMble B MOpPsSAKe MPUKa3HOTO
NpoM3BOACTBA, @ UMEHHO:

a) TpeboBaHMe OCHOBAHO Ha HOTapWarbHO YAOCTOBEPEHHON CAETKE;

6) TpeboBaHe OCHOBaHO Ha cAerke, COBEPLUEHHOW B MPOCTON MMCbMEHHON hopme;

B) 3asiBNeHo TpeboBaHMe O B3bICKAHWM HAYMCIIEHHOW, HO HE BbINla4eHHON paboTHUKY 3apaboTHOM
nnarhbl;

) HEKOTOpPbIE VHBIE;

3) Aena, BO3HMKaoLLME 13 MyOnvyHbIX NpaBoOOTHOLWEHUN (B CT. 245 TIK P®);

4) pena ocoboro npounssoacTea (cT. 262 MK PO);

5) pena 06 ocnapuBaHWM peLUEeHUn TPETENCKMX Cy[O0B M O Bblgave WUCMOMHUTENbHbIX JIMCTOB Ha
NPVUHYOUTENBHOE UCMOSTHEHME PELUEHNIN TPETENCKUX CYaO0B;

6) oena o NpM3HaHMU 1 NPUBESEHNM B UCMOMIHEHWE PELLUEHUA MHOCTPaHHbBIX CYAO0B M MHOCTPAHHbIX
apOuTpaXkHbIX peLLIeHUN.

Cyabl ofLen opucomkumm BnpaBe paccMaTpvBaTbh M pas3pellatb Jena ¢ y4acTueM UHOCTPaHHbIX
rpaxgaH, nuy 6e3 rpaxgaHcTBa, MHOCTPaHHbIX OpraHv3auui, OopraHu3auun € WHOCTPaHHbLIMU
WHBECTULMSAMU, MEXAYHAPOOHBIX OPraHn3auui, 3a UCKITIOYEHNEM 3KOHOMMUYECKMX CMOPOB W ApPYruX Aer,
OTHECEHHbIX peaepanbHbIM  KOHCTUTYLIMOHHBIM  3aKOHOM M dbefepanbHbIM  3aKOHOM K BEOEHUI0
apbuTpaxKHbIX CyaoB.

OpgHako ecnu 3asBneHne CO4ePXNUT HECKONBKO CBA3aHHbIX Mexay cobon TpeboBaHui, N3 KOTOPbIX
OfHW MOABEAOMCTBEHHbI Cyady ObLien pucavkumm, gpyrue - apbutpaxHoMy cydy, a ux pasgerneHue
HEBO3MOXHO, TO Aeno MOAJIEXUT PACCMOTPEHMIO U paspeLleHvio B cyge obuien ropucaukumn. B
NMPOTMBHOM CrlyYae Cydbsi BbIHOCUT onpedeneHne o MpuHSATUM TpeboBaHui, NOABEAOMCTBEHHbBIX Cyay
obLLen rpucaukumm, n o6 oTkase B NPUHATMN TpeboBaHWA, NOABEAOMCTBEHHbIX apOuTpakHOMY cyay.

Hopmbl 0 nogcyaHOCTM CyaoB 06LLeln PUCaNKLUN cogepxatcs B CT. cT. 23 - 32 MK Po.

Takum o06pa3om, 3KOHOMWUYECKME CMOopbl BbiNadalwT U3 MNepevyHs Aen, KoTopble  MOoryT
paccMaTpvBaTbCs CydaMu AaHHOro 3BeHa cyaebHon cuctemel. CnegoBaTenbHO, 3aKoHOA4ATENb OTHEC UX
K KOMMNeTeHumn apbutpaxHbix cygoB. B uvactHoctn, ct. 27 AlNK P® ykasbiBaeT, 410 K
NnoABEe4OMCTBEHHOCTM apOUTPaXKHbIX CyA0B OTHOCATCS Aerna Mo SKOHOMUYECKUM Cropam v apyrve gena,
CBSI3aHHbIE C OCYLLECTBMEHNEM NPeaNPUHNMATENbCKON N MHOW SKOHOMUYECKON OEATENTbHOCTU.

Yactb 2 HassaHHOW cTatby ANK P® 3akpennseT monoxeHne O TOM, YTO apbuTpaxHble cyabl
paspeluarT IKOHOMMYECKME CMOpbl M pacCcMaTpuMBalOT MWHblE Jdena C yvacTMem opraHu3auun,
ABNAOLWINXCA  IOPUONYECKMMM  NUUaMW,  TpadaH, OCYLLECTBASKOWMX  NpeanpuHUMaTenbCKyo
aestenbHocTe 6e3  00pasoBaHUsA OPUAMYECKOTO JiMUua W UMEKLWMX CTaTyC WHAMBUAYAIbHOIO
npeanpuHMMarTens, nNpMobpeTeHHbIN B YCTaHOBIIEHHOM 3aKOHOM Mopsgke (ganee - vHAuBMAyarbHble
npeanpuHuMarenu), a B crny4vasx, npegycMoTpeHHbix AMNK P® u vHbiMn dpegepanbHbIMK 3akoHamu, C
yyactnem Poccunckon ®enepauunn, cybbektoB Poccuiickon degepaumm, MyHUMnanbHbIX 06pa3oBaHni,
rocygapCTBEHHbIX OpraHoB, OPraHOB MECTHOIO CaMOyNpaBfieHWsl, MHbIX OPraHoB, OOJDKHOCTHbIX MWL,
obpasoBaHui, He WMEKLWKMX cTaTyca KpUOUYEeCcKoro nuua, W rpaxgaH, He WuMmelwmx craTyca
WHAMBUOYAIbHOIo NpeanpuHuMmarens.

Kpome Toro, ecnn apbuTpaxHbiM Cygom OblIO MPUHATO K MPOU3BOACTBY 3asABIiEHWE C
cobnogeHnem npaBun MOABEAOMCTBEHHOCTU, HO B JaNbHENWEM K y4acTuio B dene Obln npvBneveH
rPaXX4aHuH, He UMEILLMI cTaTyca MHOMBMAYaANbHOrO NPeANPUHUMATENS, B Ka4ecTBe TPeTbero nuua, He
3aABNAOLLEr0 CaMOCTOATENbHbIX TpeboBaHWA OTHOCUMTENbHO MpeameTa Ccrnopa, TO OHO  OOSHKHO
paccMaTpMBaTbCs Cy4OM MO CyLLeCTBY.

Tak xe kak n cyabl obLien pUcamKUMM, apbuTpaxHble cyabl MOTyT paccmaTtpumBaTb U CMOpbl C
WHOCTPaHHbIM 3rIeMEHTOM. Tak, UM MOABEAOMCTBEHHbI Aena C y4yaCcTMEM POCCUMNCKMX OpraHv3auum,
rpaxgaH Poccunckon depepaumm, a Takke MHOCTPaHHbBIX OpraHu3auui, MexgyHapoaHbIX OopraHv3auni,
WHOCTpPaHHbIX  rpaxpaH, nvy 6e3 rpaxgaHCcTBa,  OCYLWECTBAALWUX  NpeanpuHUMaTESbCKyo
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OEeATeNbHOCTb, OpraHM3auum C WHOCTPAHHLIMW WHBECTULMSIMUA, E€CINM MHOE He NpegyCMOTPEHO
MeXayHapoaHbIM aoroBopom Poccuinckon depepaumm.

OOLme nonoxeHns o0 NOABELOMCTBEHHOCTU U NoAcyaHOCTU cogepxatca B § 1 -2 . 4 ATK Po.

Momumo aToro, nuuy, obpallarlemycs 3a 3awuTol CBOMX aBTOPCKMX MpaB, HeoOXoaAuMo
nogymaTtb O AokasaTenbCTBEHHOW Ga3e, MOCKOMNbKY M B pamMKax rpakgaHCKoro CyaonpousBoacTsa, v npu
paccMOTpeHun cnopa apbuTpaXkHbIM CyAOM KaXAbl AOKasblBaeT OOCTOATENbCTBA, HA KOTOPbIE CaMm
cchblnaeTcs.

B cBA3n C 3TMM MOXHO MPUBECTU HECKOSNbKO 00pa3uoB 3asBMEHMIA O 3allMTe aBTOPCKUX MpaB
(npunoxexusa 2, 3, 4).

B npeabigywiem naparpade yxe roBopurioce O npobrnemax, BO3HUKaWOWWX Yy usgatenen c
KoHTpadhakTHoM npoaykumen. CrieqoBaTenbHO, OHU Takke BnpaBe obpaTUTbCs B Cyd C 3asiBNEHUEM O
3awmTe cBoux npaB. B pgaHHOM crniyyae cuTyaums cKnagblBaeTcs crioxHee. WMspartenio, MomMumo
JokasatenbcTBa cBoux TpeboBaHuIM, npuaeTca nogymatb M 06 obecrnevyeHun ucka, MOCKONbKY
KOHTpadhakTHast NPOAYKLUMS MOXET ObiTb YHUUTOXEHA M MCTeL, Torga He CMOXeT ODOCHOBaTb CBOHO
no3uumio, a Takke pasmep yuiepba.

Mo gaHHomy Bonpocy BepxosHbii Cyn PP gan cBou pasbscHeHus. Tak, B M. 18 NocTtaHoBneHus
MneHyma BepxosHoro Cyga P® "O Bonpocax, BO3HMKLLMX Yy Cy40B MPU pacCMOTPEHNM rPaXXa4aHCKUX e,
CBSA3aHHbIX C MPUMEHEHNEM 3aKkoHOA4aTeNnbCTBa 00 aBTOPCKOM MPAaBE M CMEXHbIX NpaBax” OH ykasarn, 4To
cyaam Heobxoaumo obpaiate ocoboe BHMMaHWE Ha Mepbl 06ecneyeHms Ucka No genam O HapyLleHun
aBTOPCKOro MpaBa U CMEXHbIX MPaB C y4eTOM OObekTa 3aluTbl U BO3MOXXHOCTU BbIHECEHUS pELUEHMS,
KOTOpoe obecneyvT 3alinTy HapyLleHHbIX MpaB U BOCCTAHOBIIEHUE MOMOXEHUS, CYLLECTBOBAaBLUErO A0
HapyleHus npaB, a TakKke NpegoTBpaTUT AarnbHenlve HapylueHWs npaB aBTOPOB M obnapaTenen
CMEXHbIX MpaB.

Ob6ecneunTenbHble Mepbl OOMKHbI ObITb MPUHATHI MPUM HANMUYMM OOCTATOYHbLIX OCHOBAHWUIA Ha
CTaguu NPUHSITUSA NCKOBOTO 3asiBNEHUS K MPOU3BOACTBY cyaa.

Mpu atom BepxosHbii Cyg PO oTmevaeT, 4YTo Mpu paccMOTpeHMn Bornpoca o6 obecneyeHnumn ncka
no Aeny o 3almuTe aBTOPCKOro NpaBa Uiy CMEXHbIX NPaB CyA Un Cyabsi AOIMKEH PYKOBOACTBOBATLCS He
TONbKO CT. ¢T. 139 - 146 ITIK P®, Ho 1 cT. 1302 K P®.

Pewasa Bonpoc o6 obecneyeHnn uvcka MO AaHHOW KaTteropvu Aen, cyg obs3aH npu Hammymm
OO0CTaTOYHbIX JaHHbIX O HAPYLUEHWN aBTOPCKUX WUITM CMEXHBIX MpaB BbIHECTW ONpeaeneHne o po3biCKe U
HaNoOXeHNn apecta Ha 3K3eMMIIsipbl NPOM3BEAEHUA NN boHOrpamMm, NPeanoNoXKUTENBHO SIBMSIOLLNECH
KOHTpadhakTHbIMM, a Takke Ha Matepuanbl U 06opyaoBaHue, NpeAHa3HayYeHHble AN WU3rOTOBMEHUSA U
BOCNPOM3BEAEHUSA YKA3aHHbIX 9K3EMNIIAPOB NPOU3BEAEHUA NN (OHOrPaMM.

B HeoOxogumbix cnydasx cyg o00s3aH  pelwuTb BOMNPOC 00 WM3BATUM 3TUX 3K3EMMISPOB
npoussefeHnn unu ¢oHorpaMm, a Takke MaTepuanoB M obopydoBaHMss U O nepejadye WX Ha
OTBETCTBEHHOE XpaHeHue (n. 18 Ha3BaHHOro Bhile [ocTaHOBNEHNS).

Ocobo0 B NocTaHOBAEHUN OTMEYEHO, YTO UCMOMNHEHUE onpeaenenns cyga ob obecneyeHumn mcka c
yKkasaHuem cnocoboB obecrneveHns ncka o 3aluTe aBTOPCKOro npasa M CMEXHbIX MpaB OCyLLEeCTBASAETCH
HEMeANEeHHO B MOpPSAKe, YCTAHOBMEHHOM [fs WCMONHeHus cyaebHbix noctaHoBnennni (n. 19
MocTtaHoBneHus lNneHyma BepxoBHoro Cyga P® "O Bonpocax, BO3HUKLLMX Yy Cy4OB NPY PacCMOTPEHUM
rpakgaHCKMX Oen, CBsI3aHHbIX C MPUMEHEHMEM 3akoHodaTenbCTBa 0O aBTOPCKOM MpaBe M CMEXHbIX
npasax").

O6pasel, 3asBNeHNs 0 3alLMTe aBTOPCKUX NpaB NpUBEOEH B MPUITOXeHUsX 2, 3, 4.

§ 6. MNMopsigok goctaBku 06s13aTENbHOrO AK3emMnspa.
OTBETCTBEHHOCTb 3a HapyLUeHWe nopsiaka NpeaocTaBneHns
006513aTeNbHOr0 3K3eMnssipa 4OKYMEHTOB

TpeboBaHne O npegocTaBneHnM 00A3aTENbHbIX 3JK3EMMSAPOB M30aHWA B COOTBETCTBYHOLLUE
opraHmsaumMm B LEnsxX KOMMNIEKTOBAHWUSI MOJSIHOTO HaLMOHaNbHOro ©6mMbnmnoteyHo-MHGpopMaLMOHHOTO
doHga gokymeHToB Poccuiickon Penepaummn npegycmotpeHo deaeparnbHbiM 3akoHOM OT 29 gekabps
1994 r. N 77-®3 "O6 o0b6saA3atensHOM 3k3emnnsape OOoKymeHToB". Kpome Toro, B ykasaHHoW cdepe
OEVNCTBYET n3gaHHoe B COOTBETCTBMM C HUM [NMocTaHoBnenue MNpasutensctea PO ot 3 gekabpsa 2002 . N
859 "O06 06sa3aTenbHOM 3K3eMMNIIApPEe U3gaHun".

CornacHo n. 1 cr. 5 ®3 "O6 obsa3aTenbHOM 3K3emnfspe AOKYMEHTOB" K BuMOaM [OKYMEHTOB,
BXOOSILLMX B COCTaB 00SA3aTeNbHOro SK3eMnnisipa, B 4aCTHOCTU, OTHOCATCA TEKCTOBble W3OaHus,
npollealme pegakuMoHHO-M3gaTenbCckyto 06paboTky, nonurpacmnyeckn camocToATENbHO OPOPMIIEHHbIE
N umetoLme BbIXxodHble cBefeHus. CnegyeTt ykasaTb, KTO BbICTyMaeT npou3BoguTenem OOKYMEHTOB, a
Takke ux nonydvatenem. [aHHble MOHATUSA packpbiBaloTcs B yxke ynomsHytom ®3 "O6 obsisaTenbHOM
3K3emMnnape JOKYMEHTOB".

Mog npousBoguTenem [OOKYMEHTOB MOHMMAKT OpUANYECKOEe MWUO HEe3aBUCUMO OT  €ro
OpraHn3aLoOHHO-NPaBoBON POpMbl U POPMbI COBCTBEHHOCTM UIMM PU3NYECKOE NULO, 3aHMMatoLLEeecs
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NpeanpUHMMaTENbCKON OeATEeNbHOCTLI0 0e3 00pa3oBaHUs OPUAMYECKOTO IMua, OCYLLEeCTBRsSLne
MOArOTOBKY, Nybnukauuto (BbIMyck) 1 pacchinky (nepegavy, 40CTaBKy) 06s13aTenbHOro ak3emnnspa.
B kayecTBe Npon3BoAUTENS MOryT BbICTYNaTh:
1) nsgarens;
2) pegakumsa cpecteBa MaccoBOW MHpopMauuu;
3) nponsBoguTenb OHOrPaMMmBbI;
4) npou3BoguTenb ayauoBu3yanbHON NpoayKUnm;

5) opraHusaums no NpoM3BOACTBY Tenepagmonpogykuum u TenepaguoBellatenbHas opraHm3aums;

6) opraHu3auuM, OCYLLECTBASIOWME Hay4HO-UCCreqoBaTeNnbCKUe, OMbITHO-KOHCTPYKTOPCKUE U
TexHosnorn4yeckune paboThl;

7) VIHble Nnvua, OCYLLECTBrsOWME MOAFOTOBKY, Nybnukaumio (BbIMyCK) U pacchinky (nepegady,
O0CTaBKy) 0b6A3aTenbHOro aKk3emnnspa.

MonyyateneM [OKYMEHTOB SBMSETCA HOPUOUYECKOE NUUO, HAOENeHHOe MpaBoOM MOMy4YeHwus,
XpaHeHMs1 U obLLIECTBEHHOIO MCMONb30BaHMsA 00A3aTenbHOro 3K3eMmnsapa Ha 6e3B03Me3QHON OCHOBE.
lMpounsBoanTENM AOKYMEHTOB, K KOTOpPbIM OTHOCATCS M pefakuMu CpefcTB MacCOBOW MHdopMaLmu,
00s3aHbl NepefaBaTb 0b6A3aTENbHbIM K3EMNIIAP nofy4vaTensMm JOKymeHToB 6e3Bo3mesgHo (n. 1 cT. 6
®3 "O6 obGsa3aTensHOM 3k3eMnnsipe OOKymeHToB"). Mpu 3TOM 3atpaThl Ha MOAFOTOBKY, MyOnukaumio
(BbINYCK) W paccbinky (gocTaBky) obs3aTenbHbIX 3SK3eMMNNAPOB OTHOCATCA Ha CebecToumocTb
OOKYMEHTOB, BXOASLUMX B COCTaB 00A3aTeNbHOro ak3emnnspa.

CornacHo QencTBylOLLEMY 3aKOHOA4ATENbCTBY MPOM3BOAMTENN LOKYMEHTOB [OOCTaBMSOT 4yepes
nonurpaduyeckne opraHmsaumm B doedepanbHbIi OpraH WCMOMHUTENbLHOW BRactu B cdepe nedartu,
cpeactB  MaccoBoW  MHAOPMaUMM U MacCOBbIX  KOMMYHMKaUMM MO — O4HOMY 00s3aTenbHOMYy
denepanbHOMY 3K3eMMIspYy BCEX BWMAOB MeYaTHbIX M34aHUW B AEeHb BbIXOO4A B CBET MEpPBOV MapTum
Tupaxa (ct. 7 ®3 "O6 oba3aTenbHOM 3K3eMnspe JOKYMEHTOB").

OQHOBPEMEHHO NPOM3BOAUTENN OOKYMEHTOB B LEMSX MOCMEOyHLIEro pacnpefeneHns nsgaHun
Mexgy KpynHenwumn 6mbnmoTeyHo-MHPOPMaLMOHHBIMU OpraHn3auusiMi 4OCTaBnsT B Poccuinckyto
KHWDKHYIO nanary:

1) 16 oBsA3aTenbHbIX 3K3EMNAAPOB KHUT M OpOLLIOpP, XXYPHANOB U NPOAOIHKAOWNXCA U3a4aHUN Ha
PYCCKOM S13bIKE;

2) 7 0b6A3aTenbHbIX 3K3EMMNAPOB U3AAHWN, HOTHLIX U30aHUW, reorpadduiecknx KapT 1 aTnacoB Ha
PYCCKOM S3bIKE;

3) 9 obasaTenbHbIX 3K3EMNIISAPOB LEHTpanbHbIX ra3eT u ra3et cydobektoB Poccurickon Penepavumm
Ha PyCCKOM SA3bIKE;

4) 3 obsasatenbHbIX 3K3EeMMNAsSpa MHOFOTUPEXKHbIX ra3eT MyHUUMNanbHbIX 00pasoBaHun U
pPEeKITamMHbIX U30aHUA Ha PYCCKOM SI3bIKE;

5) 4 obdAsaTenbHbIX 3K3EMNNApa KHUM M BpoLUop, XypHanoB WM NPOAOIHKAOLWNXCA M3OAHUN,
nsousgaHun, reorpacpmyeckMx KapT M atnacoB Ha sA3blkax HapopoB Poccuiickon depepaumm (3a
NCKITIOYEHNEM PYCCKOr0) M Ha UHOCTPAaHHbIX A3bIKaX;

6) 3 obsizaTenbHbIX 3K3eMmnnspa raser Ha 43blkax HapogoB Poccuickon depepauum (3a
WCKITIOYEHNEM PYCCKOTO) U MHOCTPAHHBIX A3bIKaX;

7) 4 ob693aTeNbHbIX 3K3EMMNISIPa TEKCTOBbIX JINCTOBLIX N30AHUN;

8) 9 obsasaTenbHbIX 3K3EMMMSIPOB aBTOpedepaToB AMCCepTaumMi U gucceptauun B BUAE Hay4YHbIX
[OKNaaos.;

9) 10 ob6a3aTENbHBIX 3K3EMNNAPOB CTaHOAPTOB.

lMponsBoauTenu [OKYMEHTOB [OCTaBMAOT 4Yepe3 nonurpaduyeckne opraHuvsaumm no Tpwu
obsa3aTenbHbIX 3k3emnnsipa cybvekta Poccunckon depgepaumm Bcex BMOOB MeYaTHbIX U3ZaHUA B
COOTBETCTBYIOLLME KHWKHbIE nanatel n (unu) Gubnuotekn cybbvektoB Poccuiickon degepaunm B AeHb
BbIXO[a B CBET NEPBOW NapTMu Tupaxa.

MpousBoanTenu [OOKYMEHTOB [OCTaBMnsOT 4epe3 nonurpaduyeckme opraHusauum no Aea
obsA3aTenbHbIX 3K3eMnspa MyHMUUNanbHOro obpas3oBaHMsS BCeX BWOOB MeYaTHbIX W30aHUA B
COOTBETCTBYOLLME OMBNMOTEKM MyHMUMNanbHbIX 06pa3oBaHMin B AeHb BbIXOo4a B CBET MEpBON napTuu
TMpaxa.

Takmm obpasom, Poccuiickas KHKHas nanata CamoCTOATENbHO MPOM3BOAUT pacrpenereHve
MOMYyYEHHbIX 3K3eMNNAPoOB Mexay 6mbnmotekamm B COOTBETCTBUMM C [lepeyHem, YTBEPKOEHHbLIM
[MoctaHoBneHuem lNpaBuTtensctea PO "O6 o6sa3aTenbHOM 3K3eMnnspe nagaHmin'.

3akoHogaTenb NpeaycMoTpen OTBETCTBEHHOCTb 3a HapyLLeHWe nopsiaka 4OCTaBku obsi3aTenbHOro
ak3emnndpa. Tak, cormacHo cr. 23 ®3 "O6 obs3atenbHOM 3K3eMnnspe [AOKyMeHToB" 3a
HECBOEBPEMEHHYIO W HEMOMHYy [OCTaBKy 00A3aTenbHOro 3K3emnnspa Mpou3BOAUTENW OOKYMEHTOB
HecyT OTBETCTBEHHOCTb B COOTBETCTBMM C 3akoHogaTtenbctBom Poccuickon ®degepaunm 06
a4MVHUCTPAaTUBHbIX NMPaBOHAPYLLEHUSIX.

Cratba 13.23 KoAll P® npegycmatpuBaeT, YTO HapylleHue YyCTaHOBMEHHOrO 3aKOHOM MOpsaka
npencraBneHmss obsisaTenbHOro aK3emnnsipa [LOOKYMEHTOB, MUCbMEHHbLIX YBEOOMIIEHWI, YCTaBOB
pedakumi WM 3aMeHsIoLWMX WX [OOrOBOPOB, a pPaBHO MOpsSiAKA XpaHeHUs mMaTepuanoB Terne- U
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paguonepeaad BrieyeT HanoXeHne agMUHUCTPATMBHOIO WTpada Ha rpaxagaH B pa3mepe ot 200 go 500
py6.; Ha LOMKHOCTHBIX Nny, - oT 1 TbIC. py0.; Ha opuguyecknx nuy - ot 10 Teic. fo 20 Thic. pyb6.

OObekTBHas CTOpOHA [aHHOro MpaBOHAPYLUEHWUS] 3aKNOYaeTCd B HApPYLUEHWM YCTaHOBIEHHbIX
npaBui NpegoCTaBfeHNss U XPaHEHUS Pa3fNUYHbIX OOKYMEHTOB M MaTtepuanoB. B vacTtHocTw, npasun,
ycTaHoBneHHbIx ®3 "O6 06a3aTeNnbHOM 3K3eMNsipe JOKYMEHTOB".

B cooTtBeTcTBMM C 3TUM 3akoHOM 00S3aTenbHbIA 3K3EMMNSAP OOKYMEHTOB - 3TO 3K3eMNIisphbl
pasnuYHbIX BUOOB TUPAXKMPOBAHHLIX OOKYMEHTOB, noAnexawue nepegadye npov3BoguTensmym B
COOTBETCTBYHOLUME OpraHu3auMn B MOpsigKe U KONUMYECTBE, YCTaHOBIEHHbIX PeneparnbHbiM 3aKOHOM.
CnepoBaTenbHO, OOBLEKTOM  KOHKPETHOTO MpecTynneHus OyayT BbICTynaTb  OTHOLWIEHUA MO
npenocTaBneHnio 00s3aTenbHOro aK3eMnsipa JOKYMEHTOB.

CybbekToM paccmMaTprMBaeMOro npaBoHapyLLUEHUA MOTyT SABMASATLCH rpakaaHe, JOMMKHOCTHbIE nuua
W lOpUAMYECcKUE Nnua, Npy 3TOM OTBETCTBEHHOCTb Pa3nnMyaeTcs B 3aBUCUMOCTM OT CyObekTa.

C cyObEeKTMBHOM CTOPOHBI YKa3aHHOE MpaBOHAPYLUEHME MOXET COBEPLUATLCA KakK YMbILIIEHHO, TaK
N HEOCTOPOXHO.

CornacHo 4. 1 cT1. 23.1 KoAll P® HapyweHus, npeaycMoTpeHHble cT. 13.23, paccmatpuBatoT
cyabm. Yactb 2 cT. 28.3 KoAll P® 3akpennseT, 4TO COCTaBMsATb NPOTOKOSbI O TaKMX agMUHUCTPATUBHbIX
NpaBOHAPYLUEHUSAX YNOMHOMOYEHBI:

1) OOMKHOCTHbIE NMLA OpraHoB, YMOSTHOMOYEHHbIX B 0bnactu nevyatm M cpeactB MacCoBOW
nHdopmaumm (n. 58 4. 2 cr. 28.3);

2) DOSMKHOCTHbLIE NULA OPraHoB, YMOSIHOMOYEHHbLIX B 0bnactn TeneBuaeHusl, paguoBeELLaHNs U
rocygapCTBEHHOIO KOHTPOSIS 33 TEXHNYECKMM KavyecTBOM Bewanus (. 60 4. 2 cT. 28.3).

§ 7. MMrveHnyeckasl oLeHKa U3aaTenbCKon NpoayKuum

'MrmeHnyeckas oueHKa mM3gaTenbCKoW MPOAYKLUUKM Perynvpyetca B MEPBYH odepedb MMCbMOM
HenaptameHTa [NoccaHanngHagsopa Munsgpasa Poccumn ot 21 oktabps 1998 r. N 1100/2493-98-111 "O
TMIMEHNYECKON OLIEHKE M3daTenbCkon nmpoaykumm". Bmecte ¢ TeM B HEM yCTaHaBMNMBAlOTCSH OCHOBHbIE
TpeboBaHMsA K TMIMEHNYECKON OLIEHKE M3OaTenbCKOW MPOAYKLMU B 3aBUCMMOCTM OT €€ Buaa, a Takke
PacKpbIBaOTCS HEKOTOPbIE MOHATUS.

B uacTtHOCTW, K u3gaTenbCKOW NPOAYKUMM B COOTBETCTBMM C Ha3BaHHbIM MMCbMOM crieqyeT
OTHOCUTb KHWKHBIE M30AaHUS, XXypHarbHble U3OaHus, ra3eTHble U3gaHus, kaneHgapu, KOMOMHUPOBaHHbIE
N30aHUA, KHVKKU-UIpyLLKK. B npunoxeHun garotca onpeaenexHms gaHHbIX MOHATUN.

Tak, usgaHue - 310 JOKYMEHT, NpedHa3Ha4YeHHbIN ONs pacnpoOCTPaHEHUs COAEpPXKallencss B HEM
nHdopmaum1, MNpOoWeAWwnA pPedakuNoHHO-M3OaTeNbCKyl0 00paboTKy, MNOMYYEHHBbIN MevYaTaHueM,
nonurpaduyeckm caMmoCcToATENbHO OPOPMAEHHbIN, UMEIOLLNIA BbIXOAHbIE CBEOEHUS.

KHmxHOe u3gaHue - 37O u3gaHve B BuAe Onoka CKpenfeHHbIX B KOPELUKE JIMCTOB Me4yaTHOro
MaTepuana nboro popmarta B 06rIoXKKe Unu nepenneTte.

>KypHanbHOe un3gaHve - nepuoauyveckoe wusgaHue, cofepxallee cratb M pedepartbl No
pasnuyHbIM  BOMPOCaM, JUTEPATYPHO-XYOOXKECTBEHHbIE MPOU3BEAEHWS; MMEloLEee MOCTOAHHYHO
pybpuvkaumio, ohuLmansHO YTBEPXKOEHHOE B KAYECTBE AAHHOTO Buaa N3faHusl.

KHMXka-urpyLuka - vM3gaHue, MMerollee HeoObl4YHYH KOHCTPYKTUBHYH ¢hopMy, npeaHasHaveHHoe
OJ19 YMCTBEHHOIO 1 3CTETMYECKOrO pasBuTus OeTEN.

N3gaHne koMOUHMpPOBaHHOE - U3gaHue, BKITYatolLlee Hapsigy C nevyaTHbIM TEKCTOM 3anncy 3ByKOB
(anckeTbl, CD-gunckn, aygmokacceTbl) U M300paXeHus Ha OpYrvx matepuanbHbIX HOCUTensx (crangpl,
nnexkn, CD-guckn, BugeokacceTbl), a Takke UrPYLUKW, KaHLENspCk1e NpUHaaiexxHoCTy 1 ap.

[MepeuncneHHble NOHATUA cogepxartca B CaHuTapHbIxX npaBunax u Hopmax CanllvH 2.4.7.960-00
"Ir'rneHndeckne TpeboBaHMSA K M3OAHWUSIM KHWDKHBIM W XKypHanbHbIM AN OeTen U NO4pOocTKoB" (yTB.
MaBHbIM rocyapCTBEHHbIM CaHUTapHbIM Bpadom PO 4 oktabpsa 2000 r.).

[MrueHndeckas oueHKa M3OaTenbCKOW MPOOYKUUWM HarnpaBfieHa Ha MNpOBEpPKY COOTBETCTBUS
OTAENbHbIX  3K3eMMNNSApoB TpeboBaHWsM caHuMTapHbiXx HopM UM npaun  CadllnH  1.2.1253-03
"I'MrneHnyeckne TpeboBaHUS K M3AaHUAM KHWKHbIM Ans B3pocnbix" (yTB. NMocTtaHoBneHnem [MnaBHOro
rocygapcTBeHHOro canutapHoro Bpada P® ot 10 anpens 2003 r. N 39 "O BBegeHun B OencTBuE
caHuTapHbix npasun M HopmatueoB CaHluH 1.2.1253-03") n CaHlluH 2.4.7.1166-02 "lvrneHuyeckune
TpeboBaHusa K n3gaHuam y4ebHbiM ons obuiero n HavanbHoOro npodeccuoHansHoro obpasosaHus” (yTB.
[[MaBHbIM rocyapCTBEHHbIM CaHUTapHbIM Bpadom PO 7 oktabpsa 2002 r.).

YcTaHaBnMBalTCA OTAENbHbIE WUCKIOYEHWS, T.e. HEKOTopble BMAbl U34ATENbCKOM MNpPOAYKUUK
ocBobo)KaatoTCcA OT 0b6A3aTENbHOM TMIMEHNYECcKon oLieHKN. B yacTHocTu:

1) anbbombl (M3gaHus, GonbLUyo YacTb 0ObeMa KOTOPbIX 3aHUMAET n3obpaxeHue);

2) eAVHUYHbIE 3K3EMMNAPbI U30aHWI, peannsyemble Yepes OYKMHUCTUYECKYIO TOProBIi;

3) B KOMOMHMPOBAHHBIX N3OAHUSIX TMTMEHNYECKOW OLEHKE MOAMEXaT TONMbKO TEKCTOBbIE 3NIEMEHTHI;

4) n3gaHua KHWXKHbIe ANs B3pOCHbIX, NoANucaHHbIe B nedatb Ao 10 ceHTabpa 1998 r.;

5) MHOCTpaHHble MevaTtHble u3gaHusa (raseTbl, KypHambl, KHUMM), uM3galowuecs 3a pybexom Ha
WHOCTPaHHOM £3bIKe M pacnpocTpaHseMble MO MOAMUCKE CPeau MHOCTPaHHbIX rpaxgaH (paboTHMKOB
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NnoconbCTB, NPEACTaBUTENLCTB U T.4.), BPEMEHHO MNpoxuBarowmux B Poccunckon Pegepaumu, a takke
neyatHble u3gaHudA, usgawwumecs 3a pybexxom u BBO3WMbIE ANSA peanusaunm Ha TeppuTopuio
Poccuinickon ®egepaumm B konuvecTBax, He npesbiwaroLlmnx 30 aK3eMnisipos.

Takum 00pas3oM, MOXHO caenatb BbiBO4 O TOM, YTO TUIMEHWYECKas OLEHKa M3gaTenbCKow
NPOAYKUMN MPOBOAMUTCSH B COOTBETCTBUM C TEMMU UMN MHBIMWU MpaBuUIiaMn B 3aBMCMMOCTM OT Buaa TaKOM
NPOaYKUUN.

B uenom MOXHO BbIGENUTbL ABa OCHOBHbLIX BUAa:

1) n3gaHuns KHWXKHbIE 4N B3POCTbIX;

2) nsgaHus y4ebHble anst obLero n HadanbHOro NpogeccnoHanbLHoOro odpasoBaHus.

M'MrmeHndeckas oLeHKa KHWDKHBIX U3A4aHUNA Anst B3POCHbIX.

OcCHOBHbIM OOKyMeHTOM B faHHom cdepe sBnswtca CanluH 1.2.1253-03 "TurneHnyeckme
TpeboBaHMs K M30AHNAM KHWXKHBIM ONns B3pocnbix".

YkasaHHble [1paBuna HanpaeneHbl Ha NPOUNaKTUKy 3aborneBaHnii OPraHoB 3pEHUs YiTaTenemn un
afpecoBaHbl rpaxgaHam, WHAMBMAYaANbHbIM  MpegnpuHuMaTensM W IOpUMAMYECKUM  Nuuam,
3aHMMaKLWMMCA  M3gaTenbCckon  OeATenbHOCThb0.  Tak, caHuTapHble npaBufia  ycTaHaBAMBatoT
rmrmeHndeckme TpeboBaHusA K LWPUEOPTOBOMY OQOPMIEHMIO U Ka4yeCcTBY MNeYaTu KHWXKHbIX W3OaHuM,
BbIMyCKAaEMbIX C MCMOMNb30BaHUEM LIPUATOB PYCCKOM M(MnK) NaTUHCKOW rpacpuyeckmx OCHOB, C LIENbIo
obecneyeHnss Hambornbliero ygobcTBa NpM YTEHWM M3OAHWNA, YTO OO/MKHO MPUBECTU K CHWDKEHUIO
3pUTENBHON Harpy3ku BO BPEMSI YTEHWS, NpeaynpeavTb pa3BuTue 3pUTENbHOMO U OBLLEF0 YTOMIIEHUS.
YkasaHHble [MpaBuna pacnpoCTPaHSIlOTCA Ha KHWXKHblIE TEKCTOBble M3paHus (ganee - usganus) ans
B3pocCrblx Yntatenen ot 18 net u ctapuue.

Bce wusganua B cootBeTcTBMM C [lpaBunamu nogpasgensircsa Ha gse rpynnbl. OTHeceHwe
9K3EMMNNAPOB K TOW MMM WHOW Tpynne onpenensercss peanbHOW 3pUTErbHOM Harpy3kom npu YTEHWM.
Hanpvmep, u13gaHus nepBOW  KaTeropuMm  xapaktepusyrotcs  Gonbwimmm - obbemamu  TekcTa
€[VHOBPEMEHHOTO MPOYTEHUS, YTO OOYCMNOBMMBAET HEMPEPbLIBHbIN ONUTENbHBIA MPOLECC YTEHUS U
BbIPAXXEHHYIO 3PUTENbHYIO HArpy3Ky (nMMTepaTypHO-XYAOXKECTBEHHbIE, YY4ebHbIE n3gaHmsa s cpegHero u
BbICLLEro, NpocheccnoHansHoro obpasoBaHnsi, HayYHble, Hay4YHO-NOMNYNspHbIE U nonynspHbie). M3gaHmsa
)Xe BTOPOM KaTEropumn xapakrepmsytTcs Hebonbwmmmn obbemammn TEKCTa €AMHOBPEMEHHOIO NPOYTEHUS,
yTo OOYCMNOBNMBAET 3MU3OANYECKMN MPOLECC YTEHUS W HE3HAYMTENbHYH 3pUTENBbHYI Harpyaky
(cnpaBoyHblEe (3HUMKIONEaUW, CrioBapu, KaTamoru, pasroBOPHMKM M T.M.), oduumanbHble, MacCOBO-
nonuTu4eckne, MNPON3BOACTBEHHO-MPAKTUYECKME, HOPMAaTMBHbIE  MPOU3BOACTBEHHO-MPaKTUYECKME,
y4yebHO-MeToanYecKkMe nocodus, nsgaHns gnsa gocyra).

B cootBeTcTBMM C [MpaBunamMm Ha CaHUTAPHO-3MNNAEMUOITONMYECKYIO OLEHKY NPenCcTaBnsoTCa Tpu
3K3emnnspa v3gaHus U CBeAeHus O martepuanax. [ng npoBefeHus CaHUTapHO-3NUOEeMUONOrMYecKon
OLEHKM Heobxoaumo MpenCTaBuTb Crieaylollylo WHGOpMauuio: cBefeHnss o6 aBTopax, 3arnasuve
n3gaHusd, 3arnaBve cepuu, CBEOEHWUs O YMTaTeNbCKOM ajpece, LEeNeBOM Ha3HayYeHMU M3gaHus, MMs
nsgartens u ero agpec, rof Bbinycka U3gaHusi, HaseaHve u agpec nonurpaduyeckoro NpeanpusaTus, gaty
noanucaHust B neyatb, dopmat u3gaHus, Bug Oymarun, Tupax, HOMep 3akasa nonurpaduyeckoro
npeanpusiTuS.

Kpome Ttoro, B [lpaBunax onpegensderca MeToauMka MpPOBEAEHUS OLEHKW, npunararTes
COOTBETCTBYHOLLME CXEMbl OTHOCUTENBHO pa3mepa wpudTa, MIOTHOCTM n3obpaxeHus TekcTa n dymaru n
T.M.

MrmeHndeckas oueHka Y4eOHbIX M3gaHun Ons oblero M HavyanbHOro npodeCCUOHarNbLHOMO
obpasoBaHus.

B cootBeTcTBUM CcO cT. 28 ®PenepanbHoro 3akoHa oT 30 mapta 1999 r. N 52-®3 "O caHuTapHo-
3MMAEMMONOIMYECKOM BnarononyymMn HaceneHwus" B [OOLWKOMbHbIX W ApyrMx obpasoBaTenbHbIX
yYpEeXOeHMsIX He3aBMCMMO OT OpraHM3aLVOHHO-NPAaBOBbLIX (POPM OOMKHbI OCYLLECTBNATLCA MEpbl MO
npodunaktnke 3aboneBaHnin, COXPaAHEHNIO U YKPEMMEHUIO 300POBbsi OOyYaloLLMXCS N BOCMUTAHHWKOB, B
TOM 4uCfe Mepbl MO OpraHM3auum ux MUTaHus, W BbIMNOMHATLCA TpeboBaHUs CaHUTaAPHOrO
3akoHogartenbctBa. Kpome TOro, nporpammbl, METOAMKA W PEXMMbl BOCMUTAHUS W 0By4eHus,
TEXHUYECKUNE, ayauoBmu3yarnbHble U MHble cpeacTBa obyvyeHuss n BocnutaHus, ydyebHas mebenb, a Takke
y4eBHMKN 1 MHas ngaTtenbckas NPOAYKLUMS OOMYCKaTCA K MCMNONb30BAaHMIO MPY HanmvyMmM caHuTapHO-
3MMAEMMONOTNYECKMX 3aKITHOYEHMI O COOTBETCTBMM UX CaHUTapPHbIM NpaBuiam.

B paHHom oGnactu pgewnictBytoT CaHuTapHble npasuna M Hopmbl CaHnllvH 2.4.7.1166-02 wu
[MocTaHoBNEeHne MaBHOro rocygapCTBEHHOIO caHuTapHoro Bpada P® ot 20 Hosi6psa 2002 r. N 38 "O
BBEAEHUN B OENCTBNE CaHUTaPHbIX NpaBui U HOpMaTMBOB".

YkasaHHble CaHvTapHble npaBuia HanpasneHbl Ha NPogUNakTuKy 3aboneBaHnn OpraHoB 3pEHUS,
OMOPHO-ABUraTENbHOIO  annapaTta, CepAeYHO-COCYyAUCTOM CUCTEMbI  OpraHmsaMa  yyawmxcs. OHu
yCTaHaBnuBalT rMrmeHndeckne TpeboBaHunst K Becy, LWPUPTOBOMY ODOPMIIEHMIO, KAYecTBy nevatn u
nonurpacduyeckum matepuanam anst ydebHbix naganHni (y4ebHukoB, y4ebHbix nocobuii, NpakTUKyMOB,
aanee - nsgaHuin) c uenbto obecnedeHuns nx HanbonbLiero yaobcTea npu YTEHNM.
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Kpome Toro, [lpaBuna HampaBneHbl Ha obecnevyeHne COOTBETCTBMS Beca W34aHumn
OYHKLUMOHaNbHBbIM BO3MOXHOCTAM OpraHvMamMa y4yallMxcsl, YTO MPUBOAUT K CHWDKEHUIO 3PUTESTbHON
Harpysku B npouecce YTeHus, NpeaynpexaaeT pa3Butue 3puTenbHOro 1 obLiero yTomneHums.

CaHuTapHble MNpaBuia pacrnpoCTpPaHATCA Ha yveOHble u3gaHusa Anst obwero M HayanbHOro
npodeccuoHanbHOro obpas3oBaHWsl, a Takke Ha Yy4yebHble wu3gaHus, npefHasHadYeHHble Ans
abutypmneHToB. B [OaHHbIX [OOKYMeHTax MpMBOAUTCA TUMMEHWYECKas KraccuuKkauusa u3gaHuim no
pasnuyHbIM OCHOBAHWSM, YTO MMEET 3HaYeHVe A1 MOPSiAKa NPOBEAEHUS OLEHKMU.

B 3aBuMcMMOCTM OT xapakTtepa npeabsiBrieHns u obbema MHGOpMaUMOHHOIO MmaTepuana ans
€[ VIHOBPEMEHHOTO NMPOYTEHMS N YCBOEHUS M3AaHMs NO y4ebHbIM UCUUNMHaM NOApa3aensoTcs Ha:

1) rymanuTapHble (OykBapb, poAaHas peyb, OOLLECTBO3HAHME, OKPYXAWLWWUA MWD, WCTOPWS,
nutepartypa, A3blkoBedeHne (PYCCKMN U MHOCTPaHHbIE $A3bIKW), MCUXOMOrUSA, Haykm O rocygapcTBe U
npaBe, OCHOBbl 0e30MacHOCTU XWU3HEAEATENbHOCTU, SKOHOMMWKA, MNPEeAMETbl 3CTETUYECKOro LUKNa,
duanyeckas KynbTypa, Tpy4oBoe obyyeHue u T.1.);

2) maTemartudeckue (apudmeTvka, matemaTtuka, anrebpa, reomeTpusi, TPUrOHOMETPKUS, FOrvKa,
nHdopmaTtmka 1 T.n.);

3) ecTecTBeHHble (ECTECTBO3HAHWE, 3KOMOMWSA, acTpoHoMusi, usmKa, Xumus, reorpadus,
OGuonorus, YepyeHue 1 T.M.);

4) cneumanbHble OUCLUMNAMHBLI ANS HaYanbHOrO MPOEeCCUOHANbHOro obpasoBaHus (MexaHuka,
PaAVOSNEKTPOHNKA, SMEKTPOTEXHMKA, METanyprus, ropHoe Oeno, Xummyeckass TEXHONOrus, cenbckoe
X035MACTBO, MEQULMHA, Nedarorvka, Myablka, KOHCTPYKTOPCKME ANCLUMIIVHDBI U T.1.).

B 3aBncMmocTM  OT  DYHKUMOHANbHOrO HasHayeHuss B  npouecce ObydyeHus uM3gaHus
nogpasgensaTcs Ha:

1) y4ebHuKy;

2) y4ebHble nocobus;

3) NpakTUKyMbl.

Y4yebHble u3gaHuMs HOBOMO MOKOMEHMS (Takue Kak y4yebHuK-TeTpagb, MHOMBMAyanbHas pabovas
TeTpagb, KHUra Ansi CaMOCTOSATENIbHOM paboThl yyalmxcs, anbO0oM-3agayHvK, TeTpadb A5 TBOPYECKMX
3a4aHvi U T.M.), cneayeT OTHOCUTb K MPaKTUKyMam.

B 3aBncumMoCTM OT BO3pacTHOW KaTeEropum n3gaHus npegHasHavarTca Ans:

1) HayanbHoro obpasoBaHus (NepBasi CTyneHb) - 1 - 4 knacchbl;

2) ocHOBHOro obpa3oBaHus (BTopas CTyneHb) - 5 - 9 knaccbl;

3) cpenHero obpasoBaHus (TpeTbst cTyneHb) - 10 - 11 knaccel.

YyebHble usgaHmsa Onst HayanbHOro NPoeccnoHanbHOro 0O6pa3oBaHNs MO BO3PACTHOW KaTeropum
OTHECEHbI K M30aHusiM NS cpedHero obpasoBaHus. BnaHkn rmrmeHnYecKkMx 3akmyYeHUn YTBEepXKOeEHbI
Mpukaszom MwuHsgpaBa Poccumn ot 27 oktabpa 2000 r. N 381 "O GnaHkax TWMOBbLIX [OKYMEHTOB,
ucnonb3yemMbix UeHTpamu [occaHanugHagsopa”. 3akioveHusl, COCTaBMEHHbIE HA WMHbIX OnaHkax, He
VUMEIOT IOPUANYECKON CUIbl, 3a MCKIMIOYEHNEM TUIMEHNYECKUX CEPTMAUKATOB, BblgaHHbIX 40 1 OKTAOpS
1998 r. B COOTBETCTBUM CO CTapbiMu obpasuamm.

Bo Bcex cnydasax o6A3aTENbHOW TUIMEHUYECKOW OLIEHKM M3OaTenbCKOW NPOAYKUMM OaHHas
0053aHHOCTb NEeXUT Ha usgartene. Ecnu nsgarensckas npogykumsi BBO3UTCS M3-3a pybexa (6e3 Hanmuns
COOTBETCTBYHLLMX TMIMEHNYECKMX 3aKIMIOYEHMI), TO 3aKItodeHne 0bs3aH nony4vaTe NpPoAaBeL, U3gaHuN.

3atpatbl Ha cepTndMKaumMIo n3gaTenbCckol NPoaYyKUUM OTHOCATCHA Ha cebecToumMoCcTb MpogyKuum
no anemeHTy "mpoume pacxogbl" (mogn. 2 n. 1 ct. 264 HK P®) Tonbko B TOM cnydae, ecnu ee
npoBeaeHne aBnsieTcst 0b6s13aTenbHbIM (MepeYyeHb Takon NPOAYKUUN AaH BbILE).

Mo npogykuun, cepTndmKaumsa KOTOPON OcyLLecTBNAeTCA B 4OOPOBONBHOM MOpsiAKe, pacxodbl Mo
cepTudmKaLmMmn CN1CbIBAKOTCS 3a CHET HepacnpeneneHHon Npubbiny NpeanpusaTus.

§ 8. KomneHcauusa mopaneHoOro Bpega npv HapyLeHn1
aBTOPCKMX MpaB

B3awuTa NMYHbIX HENMYLLIECTBEHHbIX MPaB aBTOpa OCYLLECTBSIETCA B COOTBETCTBUM cO cT. 1251 K
P®. Tak, B criydae HapyLUEeHWUst NIMYHbIX HEMMYLLLECTBEHHbIX MpaB aBTopa MX 3alliMTa OCYLLECTBNSETCS, B
YacTHOCTW, NyTEM MpPU3HaHMS NpaBa, BOCCTAHOBIEHMS MOSIOXKEHMWS, CYLLECTBOBABLUErO 4O HapyLUeHUs
npaBa, MpeceyeHns OeWCTBUMA, HapyllalwowmMx MNpaBo WM CO3J4allMX Yrpo3y €ero HapyLleHus,
KOMMeHcaumm MoparnbHOro Bpega, nybnvkaumm peleHns cyga o AonyweHHOM HapyweHum (cT. 1251 TK
P®). Kak BMAHO M3 ykasaHHOW CTaTbW, 3alimMTa aBTOPCKMX MPaB MOXET OCYLLECTBMATLCA MOCPEnCTBOM
KOMMeHcauumM MopanbHoro Bpeaa. B gaHHoM criydae npyMeHsioTes obLimne NonoXeHns, coaepxalimecs
B CT. cT. 151, 1099 - 1101 'K Po.

OTaenbHO ykasaHo, YTO MOSIOKEHMS O 3alUTe HEMMYLLECTBEHHbLIX NpaB aBTopa MPUMEHSIIOTCA K
3alMTe B TOM YMCrie Npae:

1) nvua, opraHvM3oBaBLUEr0 CO3[4aHUE CHOXHOro ObbekTa, MpW UCMOMNb30BaHUM UM pesynbTaTa
WHTENNEKTYanbHON AeATENbHOCTU B €70 COCTaBe, Ha ykasaHue CBOEro MMEHMW UM HAMMEHOBAaHWS;
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2) n3pgaTenst SHUMKIONEeAni, SHUMKITONEANYECKMX CNOBapen, NepUOaNYECKMX U NMPOOOIKatoLLUXCS
COOPHMKOB Hay4HbIX TPyOOB, ra3eT, XXypHanoB W OpYyrnx NepUoamnyecknx M3gaHWi Ha WCMOoNb30BaHVe
TaKVUX U30aHUi C yka3aHWEM CBOEro0 HauMeHOBaHWS;

3) pabotogaTtens Ha vcnonb3oBaHue crnyxebHoro npounssedeHust cnocobamm, obycroBneHHbIMU
uenbto cnyxebHoro 3agaHusi, U B BbITEKAOLWMX U3 3adaHusa npefenax, a takke Ha obHapogoBaHue
TaAKOro MpPOM3BELEHUS, €CNU [OrOBOPOM MeXAY HUM M pabOTHUKOM He NpefyCMOTPEHO WHOoe, C
yKa3aHWeM CBOEro MMEHU U HAaUMEHOBaHWS;

4) nybnukaTtopa Ha ykazaHWe CBOEro MMeHM Ha ak3emnnsipax 06Hapog0BaHHOIO MM MPOU3BEAEHMS
M B WHbIX Cfy4asix €ero MCnonb30BaHWs, B TOM 4MCre Mpu NepeBOAe WnvM Apyron nepepabotke
Npou3BeaeHus;

5) HekoTopble MHble nNpaBa (n. 2 c1. 1251 K PO).

B ctatbe 151 K P® mMopanbHbI Bpen, onpenened Kak gMamyeckme U HpaBCTBEHHbIE CTpadaHus.
Takvne cTpagaHusi NpPoOsiIBNATCA B ()OPME HEraTMBHbIX (PU3NYECKNX OLLYLUEHUIN, MNCUXUYECKUX
nepexvBaHnii, B TON UM MHOW CTEMEHUN NULLALWLNX YEerToBeKa NCUXMYECKoro dnarononyyus, gyLeBHOro
paBHOBECHSI.

B cBA3M C Tem 4TO YyKasaHHOe onpefderneHMe He oTBevano  TpeboBaHMAM peanbHON
OEeNCTBUTENbHOCTKM, cyaebHasa npakTuka BelpaboTtana 6omnee nonHyto ero TpakToBKy. B yacTHocTu, B Hero
OblMM  BKIHOYEHbl HPABCTBEHHblE WM M3NYECKME  CTpadaHusl, MNPUYUHEHHbIE  OENCTBUSMM
(6esgencrTemem), KOTOpbIE MOCAralOT Ha NpUHaANeXalme rpaXaaHvHy OT POXAEHWS WX B CUITY 3aKOHa
HemaTepuanbHble ©Onara (Ku3Hb, 300POBbE, [OOCTOMHCTBO —JIMYHOCTM, [OENOBYH  penyTauumio,
HEMPWKOCHOBEHHOCTb YaCTHOW >XU3HW, JIMYHYID U CEMENHYK TavHy W T.M.) WM HapywawT ero nuyHble
HEeVMMyLLLECTBEHHbIE MpaBa (MpaBO Ha MOMb30BaHME CBOMM WMEHEM, MpaBO aBTOPCTBA W Apyrue
HEeVMMYLLLECTBEHHbIE TMpaBa B COOTBETCTBUM C 3akoHamMuM 00 OxpaHe nMpaB Ha pesynbraThl
WHTENNEKTyanbHOW eATeNbHOCTM) MO0 MMYLLECTBEHHbIE MpaBa.

pakgaHcKoe 3akoHO4ATeNbCTBO COAEPXKUT OOLUME MONOXEHUs O KOMMEHCAUUM MOparibHOro
Bpeda NMpUMEHNTENBHO KO BCEM CriyyasiM ero Bo3melueHus. Cioga BKIIHOYalTCA Kak cuTyaumu, Korga OH
MPUYMHEH FpaXOaHVHY NP UCMONTHEHMN OOTOBOPHbIX 00A3aTeNbCTB, Tak U CriyyYau, Korga npuyanHUTENb
Bpega W MOTEprneBLIMA He CBs3aHbl [LOrOBOPHBIMW  OTHOLIEHMAMMW. BO3MOXHOCTb KOMMEHcaumm
MOparnbHOro Bpega npegycmMoTpeHa 1 paaoM Apyrix 3akOHOB.

MoTepneBwum B 06s13aTenbCTBE MO BO3MELLEHMIO MOPANbHOMO Bpeda SABMSIETCS NULO, KOTOPOMY
npuvHagnexar HapylleHHble HemaTepuanbHble bnara (Hanpumep, NWYHblE HEUMYLLECTBEHHbIE MpaBa
aBTopa). N3 nepeyHs Takux 6nar cnegyert, 4to (cT. 151 'K P®) um, kak npasuno, aensaeTcsa gpusnyeckoe
nuuo (rpaxgaduH). OgHako M3 3TOro npaBuna ecTb MCKYeHus. Tak, B cuny n. 5 cr. 152 TK PO
rpaXxgaHuWH, B OTHOLLEHMW KOTOPOrO pPacnpOCTPaHEHbl CBEAEHMS, MOPOoYaLLMe ero YeCTb, JOCTONHCTBO U
OEnoByl0 penyTaumio, Brpase TpeboBaTb BO3MELLEHUSA YObITKOB 1 MoparnbHOro Bpega. Mpu atom B cuny
n. 7 Has3BaHHOW BbIlIE CTaTby ee npaBufa O 3awuTe AEenoBOW penyTauun MPUMEHSAKTCA U K
IOPUANYECKOMY FNLLY.

CynebHasa npakTuka B HacCTOsILLEe BPEMS TakkKe MCXOOUT M3 BO3MOXHOCTU MPMMEHEHUS HOPM O
BO3MELLLEHUN MOPAaribHOrO Bpeda M B ciydasix, Korga nopodaiime cBefeHvs Obiliv pacnpocTpaHeHbl B
OTHOLLUEHMWN IOPUAMNYECKOTO NnLa.

Kak BugHO n3 ckasaHHOro Bbilwe, No obwemy npasuny (cT. ct. 151 1 1099 'K P®) genictus,
COBEpLUEHME KOTOPbIX NMOPOXAAET NPaBo MOTEPNEBLUErO Ha KOMMEHCALUI0O MOPaibHOIro Bpeda, AOSMKHbI
obrnagate HeoOXOAMMbIM  KBaNMMUUMPYKOLWUM  MPU3HAKOM - UMW  OOMKHbl  OblTb  HapyLleHbI
HeMMyLLLEeCTBEHHbIE NpaBa nnu bnara rpaxxgaHvHa. INockonbKy Takue npasa u 6nara HeoT4yXXgaemMbl U He
nepegaBaembl HbIM CMOCODOM, OHM HE MOTYT ABMAATLCA NPEAMETOM COENOK.

B cBs3m ¢ 9T1m 06593aTENBCTBA N3 MPUYMHEHUS MOPArbHOIro Bpeaa NPeMYyLLECTBEHHO BO3HUKAOT
Mpy OTCYTCTBMM MEXAY CTOPOHAMM MPaKAaHCKO-NPaBOBbIX JOFOBOPHbBIX OTHOLLEHWA.

B 70 xe BpemMsi BO3MOXHbI Cry4au, Korga v npy Hamuyuum Takmx OTHOLLEHWA BO3HUKAET MpaBo Ha
KOMMeHcauuo MoparnbHOro Bpega (Hanpumep, ecrnv B NpoLecce MCMOMTHEHMS aBTOPCKOro oroBopa o6
N34aHun NPOV3BEAEHUSA M3aaTenb HapyLWaeT NMYHbIE HEMMYLLIECTBEHHbIE NpaBa aBTopa (NpaBo Ha MMS
WIN Ha HEMPUKOCHOBEHHOCTb NPOU3BEOEHNS 1 T.M.)).

O6sa3aTenbCTBO MO KOMMEHcaUMM MOpanbHOro Bpeda BO3HWKAET, Kak MpaBuio, npy Hammyuu
0BLWNX YCrOBWIA BO3HNKHOBEHMWS OEJTMKTHOrO 06A3aTenscTBa:

1) Npn Hannuun Bpeaa;

2) Npu HENPaBOMEPHOCTU AENCTBUN (6e34eNCTBUS) MPUYNHUTENS;

3) npu BUHE NpPUYNHUTENS;

4) Npy NPUYNHHO-CNEACTBEHHON CBA3U MEXAY NOBEAEHNEM MPUYNHUTESNS U BO3HUKLLUM BPEOOM.

lMpoTBOMpaBHblE AEWCTBUS MPUYUHUTENSA Bpeda MOryT BblpaXaTbCA B pasnuyHbix ¢opmax.
Hanpumep, B pasrnaweHnn uHdopmaumn, 3anpeT pasrnaweHnss KOTOPoW npeayCMOTPEeH 3aKOHOM
(Hanpvmep, agBOKaTCKOW, KOMMEPYECKOW, BpayebHON TalHbl), B pacnpoCTPaHEHUN HE COOTBETCTBYHOLLMX
OEVCTBUTENbHOCTM CBEAEHMI, MOPOoYaLLMX AENOBYO penyTauuio, B nyGnmkaumm nnyHon nepenuckm 6es
BedOMa ee Bnagenbsua v T.M.
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Hanvuve BuHbI B NOAOOHOM cuTyaummM npesloMUpyeTcsl, C €€ HanMyneM CBS3bIBAeTCS
BO3HWKHOBEHNE 00693aHHOCTM BO3MECTUTL MOparnbHbii Bpeq,. Popma BUHbI 3HAYEHMS 34E€Chb HE MMEET.

Bmecte ¢ Tem 3akoHogaTtenb nNpegycMOTpPEen criyyau, Korga MopasnbHbI Bpen MNOAnexuT
BO3MELLIEHUIO HE3ABMCKMMO OT HaNIMYMS BUHBI.

CornacHo c1. 1100 'K P® Takasa cutyaums BO3MOXHA, ECNU Bpe NPUYMHEH:

1) XMN3HWM NN 30OPOBLIO NOTEPMNEBLLENO NCTOYHMKOM MOBLILLEHHO ONACHOCTY;

2) rpaxgaHuHy B pesynbTaTe €ero He3aKOHHOrO OCYXXOEHWsl, HE3aKOHHOro MpuBIIEYEHUs K
YrONTOBHON OTBETCTBEHHOCTU, HE3AaKOHHOIO MPUMEHEHMS B Ka4eCTBE MEPbl MPeCceYeHns 3aKnYeHns nog
CTpaxy Wnv Noanucku O HeBble3[e, HE3aKOHHOrO HanoXeHUs agMWHUCTPATUBHOIO B3bICKaHMS B BuOE
apecTta unv ucnpasuTternbHbIX paborT;

3) pacnpocTpaHeHMeM CBEAEHUI, MOPOYALLMX YECTb, JOCTOMHCTBO U AEMNOBYIO penyTauuio;

4) B VIHBIX Cny4asx, NPegyCMOTPEHHbIX 3aKOHOM.

MopanbHbIn Bpen koMneHcupyeTtcs B geHexHon dopme (n. 1 ct. 1101 TK P®). Pasmep Takon
KOMMNEeHcaUnn He CBSA3bIBAETCHA C HaNU4MeM M pa3mepoM MoAMEXaLLero BO3MELLEHNIO UMYLLECTBEHHOTO
Bpeaa.

B cootBeTcTBUMM cO cT. cT. 151, 1101 'K P® npn onpeneneHnun pasamepa koMrneHcaumm MopanbHOoro
Bpeda Cyf AOIKEH y4uTbIBaTh:

1) cTeneHb BUHbLI MPUYMHUTENS Bpeaa (ecnv Bpen BO3MELLLAeTCs Ha Havanax BuHbI);

2) cteneHb U3NYECKUX W HPABCTBEHHbIX CTPafaHui, CBA3aHHbIX C WUHAWBUAYaNbHbIMU
0COBEHHOCTAMU NnLA, KOTOPOMY NMPUYUHEH Bpes;

3) xapaktep TakuMx CTpagaHui, KOTOpbIM [OMMKEH OLEHMBATbCA C  Yy4eTOM - (haKTUYEeCKMX
0BCTOATENLCTB M UHAMBUAYANbHBIX OCODEHHOCTEN NOTEPNEBLUENO;

4) TpeboBaHuUs pa3yMHOCTM 1 CNpaBeasIMBOCTY;

5) vHble 3acnyxuBatoLne BHUMaHne obCcToATenbLCTBA.

Hanpvmep, npu onpegeneHnM pasmepa  KOMMEHCaLMM MOparbHOIO Bpeda, MNpPUYMHEHHOrO
pacnpocTpaHeHNeM B CPeACTBaxX MaccoBOW MHAOPMaLMX NOpovaLLuX CBEAEHUN, HE COOTBETCTBYIOLLMX
OENCTBUTENbHOCTM, CyA [OOIDKEH Yy4uMTbiBaTb Xapaktep W cogepxaHve nybnukauun, CcTeneHb
pacrnpoCcTpaHeHnsl HeOOCTOBEPHbIX CBeAeHui, [O0OpOBOMbHOE OMPOBEpPXKEHUE pedakuuen Takumx
CBeAEHWIN (ECN OHO NMENO MECTO).

Ha TpeboBaHus 0 BO3MeLLEeHM MOPanbHOrO BpeAa UCKoBasi 4aBHOCTb HE PacrnpoOCTpaHAEeTCs.

Mpy NpWYMHEHMM MOpanbHOTO Bpeda HE3aKOHHbIMU OENCTBUMSAMU, HapyLlalWwUMU fNYHbIE
HEeVMMYLLLECTBEHHbIE NMpaBa aBTOpa, COCTaB OCHOBAHW OTBETCTBEHHOCTU 3a MPUYMHEHWE MOpPaSbHOMO
Bpeda MpenMyLLECTBEHHO OCTaETCA HEW3MEHHbIM - HanuyMe MOoparnbHOro Bpeda, MpPOTUBOMPAaBHOE
noBedeHVe NpUYMHUTENSA Bpeda, HanmvuMe MPUYUHHOW CBSI3M MEXAy MpPOTUBOMPABHbIM MOBEAEHVEM
NpUYMHUTENS Bpeda U NPUYMHEHHBIM MOPanbHbBIM BPe4OM, BUHA NPUYMHUTENS Bpeaa.

WcknioyeHne COCTaBnAT Takue nocdraTenbCTBa Ha HEMNPUMKOCHOBEHHOCTb MPOU3BEOEHNS,
KOTOpble OAHOBPEMEHHO NpeAcTaBnsalT coboW pacnpoCTpaHEHWE CBEAEHVIN, YMansiioWmMx YecTb U
OOCTOMHCTBO aBTopa (penyTauuto aBTopa). Hanpumep, Takne 4enctBus MOryT ObiTb BbINOMHEHbI MyTEM
COMPOBOXOEHNS MPON3BEAEHMS HE CaHKLMOHMPOBAHHBIMU, HE OAOOPEHHLIMU aBTOPOM MPEAUCIIOBUEM,
KOMMEHTap1eM, NOSICHEHNEM.

B atmx cny4dasx o6a3aHHOCTb MPOM3BECTM KOMMEHCAUMIO MOpanbHOrO Bpega BO3HMKAET BHE
3aBMCMMOCTU OT BMHbI MPUYMHUTENS Bpeaa.

HapyLlieHus nuyHbIX HEMMYLLLIECTBEHHBIX MpaB aBTopa MOryT BblpaXkaTbCH Takke B mnarnare, T.e. B
BbIMyCKe MO, CBOMM MMEHEM YYXXOro MpPOM3BEOEHUs HayKW, nvTepaTypbl UNn uUckycctea, Nnnbo B MHOM
MPUCBOEHUN aBTOPCTBA Ha Takoe npoussedeHue. [Mnarmat MoXeT BblpaxaTbCAd U B HE3aKOHHOM
0BGHapogoBaHUM, BOCMPOU3BEAEHMU WM WUCMOSb30BaHMU MPOU3BEAEHUS, BHECEHUN WCKaXKEHUA B
npousBeneHne 6e3 cornacusi aBTopa, HEykasaHWM WM WUCKaKEHWM VMMEHU aBTopa, PaBHO Kak M B
pacKpbITUM n3gaTenem UMEHN aBTOpa BOMPEKM Er0 BONIEU3BABIIEHNIO, U T.M.

CormacHo ct. 1268 K P® aBTOpy NpuHagnexuT npaBo Ha oOHapogoBaHue, T.e. MpaBo
OCYLLECTBUTb AEWCTBME UMW OaTb COrflacuMe Ha OCYLLECTBIIEHWE OENCTBUS, KOTOpOe BnepBble genaet
npoussefeHne OOCTYMHbIM ANs Bceoblero cBegeHus nytemMm ero onybnukoBaHus, nybnmyHoro nokasa,
ny6AnMYHOrO MCMonHeHus, coobuwieHnss B acmp unu no kabeno nubo nwobbiM ApyrMM CnocoGom.
OnybnukoBaHve npousBedeHns (BbIMyCK B CBET) - 3TO BbINyCcK B ObOpaleHne 3K3eMnnsipoB
npounssBeaeHnsl, NpeacTaBnsoWmx cobon Konu npou3BedeHus B Nobon matepuanbHon dopme, B
KOnnyecTBe, [OOCTaTOMHOM Ans YAOBNETBOPEHUS pa3yMHbIX noTpebHocTten nybnuku wcxogd w3
xapakrtepa npou3sBegeHud. py HapyweHun 3TMx MpaB M psga MHbIX aBTOp MpuobpeTaeT MpaBO Ha
BO3MELLLEHME MOpParibHOro Bpeaa.

lMpencraBnsieTcd, 4TO MpM ONpederneHnM pasmvepa KOMMEeHcauuu 3a MnpuYvMHEHWEe MOoparnbHOro
Bpeda HapyLleHMsIMU aBTOPCKMX MpaB BpsSg N OOMKHbI MPUHUMATLCA BO BHUMaHWE UHAMBUAYanbHbIE
0COBEHHOCTN MoTepneBLllero. 37O CBA3aHO B MEPBYI o4yepedb C TeM, YTO MpaBOHapPyLIWTENo, Kak
NpaBuio, OHN HEU3BECTHbI U HE AOIMKHbI OblTb U3BECTHbI, 8 OTBETCTBEHHOCTb B BOMbLUMHCTBE Cry4aeB
HapyLUEeHWI aBTOPCKMX MpaB HacTynaeT Npu HanmMyYnM BUHbI NPUYMHUTENS Bpeaa.

98
CkonuvpoBaHo 13 PaspaboTtka
http://y4ebHukn.nHcpopm2000.pdh ANEKTPOHHbIX BUBIMOTEK

https://npaBo.nHpopm2000.pd



HanucaHue Ha 3aka3 ctygeH4veckux pabot http://y4e6Hukn.nHpopm2000.pc

OTHOCUTENBHO UMetoLenca cyaebHon NpakTUkK cnegyeT caenatb OroBOPKY O TOM, YTO B CBSI3U C
BBeAeHMeM B [JenctBue Yyactu detsepton [K PO  ytpatunu cuny pOencrtsoBaBlUME paHee
3aKkoHogaTternbHble akTbl. OgHaKo NpY peLLeHM TOro UM UHOTO BOMPOCA Cyabl PYKOBOACTBYIOTCS paHee
MPUHATBIMU Pa3bACHEHUSAMM BbICLLIMX CyaebHbIX opraHoB. Tak, ocoboe 3HayeHne nmeeT lNocTaHoBNEHNE
MneHyma BepxosHoro Cyga P® "O Bonpocax, BO3HMKLLMX Yy Cy40B MPU pacCMOTPEHNN FPaXXaaHCKUX e,
CBS13aHHbLIX C MPMMEHEHMEM 3aKoHOAaTeNbCcTBa 06 aBTOPCKOM NpaBe M CMEXHbIX npaBax”.

Myukt 43 HasBaHHoro [loctaHoBneHus [neHyma BepxoBHoro Cyga P®  ykasbiBaeT, 4TO
nepeyncneHHole B cT. 12 NK P® cnocoObl 3awwnThbl rpaXkaaHCKnx npaB pacnpoCTPaHAITCA Ha 3aliuTy
aBTOPCKOro npaea W (Mnu) cMexHbix npaB. K cneumanbHblM crnocobam 3awuTbl aBTOPCKUX MNpaB
BepxoBHbii Cyg P® oTHOCUT KOMMEHcauuio, BO3MELLEHME MOparibHOro Bpeda Mpu  HapyLleHuK
MUMYLLLECTBEHHbIX NPaB, KOH(UCKALUIO KOHTpadaKTHbIX 3K3EMMIISAPOB NPOM3BEAEHUA UM DOHOrpamm.
Mpn 3TOM cneumanbHO OroBapuBaEeTCsl, YTO NPaBO Ha BO3MELLEHNE MoparnbHOro Bpeaa npeaocTaBreHo
TONBKO aBTOPY W UCMOMHUTENIO.

MpaBo Ha KoMMeHcauuto NpeagocTaBreHo obnagaTtento UCKMUYMTENbHBIX NpaB. CnenoBaTtesbHO,
nuuy, He obGragaremMy WUCKIYUTENbHLIMU MpaBaMn, AOOIMKHO ObITb OTKa3aHo B TpeboBaHWM O
KomneHcauuu,

§ 9. Cnocobbl 1 MeToAb! BbISIBNEHWS U YCTAHOBMNEHUS
cny4aeB nuparcTea

Yactb detBeptas [K PO obveguHuna B cebe pas3pO3HEHHbIE HOPMbl  OEWNCTBYHOLLETO
3aKoHofdaTenbcTBa 00 aBTOPCKOM MpaBe M CMEXHbIX MpaBax B CBA3WN C YCUJIEHWEM rOCYyOapCTBEHHOMO
KOHTPOIS Hag Tak Ha3biBAeMOW NMPaTCKON NPOAYKLMEN.

MocTtaHoBenenne MNneHyma BepxosHoro Cyga P® "O npakTuke pacCMOTPEHMS CydaMu YrofIOBHbIX
Oen O HapyLleHNM aBTOPCKUX, CMEXHbIX, M300peTaTernbCknX M NaTeHTHbIX MpaB, a Takke O HE3aKOHHOM
NCMonb30BaHNM TOBApHOIO 3HakKa" Takke CBUOETENbCTBYET 00 akTyanbHOCTU npobnem B chepe oxpaHbl
N NCMONb30BaHMS pPe3yrbTaToB MHTEMMEKTYarnbHOW 4eATENbHOCTY.

YKa3aHHble OTHOLLUEHUS] MpUOBpEenu TpPaHCrpaHWYHBIN XapaKTep Yepe3 CryTHMKOBOE BellaHue U
rmobanbHyto ceTb MHTepHeT. 3ToMy cnocobCTBOBANo TakkKe TO, YTO HOBblE TEXHONOMMM LUpPOBON
3anMcy co3ganu edvHbii dhopmaT AN PasnUYHbIX NPOM3BELAEHUA HAyKW, NUTEpaTypbl, MCKyCCTBa.
MHorve ydeHble OoTMevarT TOT hakT, YTO 3KOHOMUYECKME MOKasaTenu MCNoNb30BaHUS pesynbTaToB
WHTENNEeKTyanbHOW OeATENbHOCTM Takke uameHunucb. Ecnu paHee (B XIX B.) 0ObekTbl aBTOPCKOro
npaBa BbICTyNanu NPEMMYLLECTBEHHO KaK KyNbTypHbIE LEHHOCTU, TO B XX| B. OHW NpeBpaTunvcb B
aKTop TEXHOMOrMYEeCcKOro, Hay4YHoro U MHPOPMALMOHHOIO PasBUTKS, KOTOPbIA ONpeadensieT YpOBEHb
LUMBUITM30BAHHOCTU BCEro o0LLecTBa.

Mpouecc npeBpalweHns WHGOpMauuM B ToBap OKasan OFPOMHOE BIIMSHME U Ha OOBLEKTHI
WHTEnnekTyanbHoW cobcTtBeHHOCTN. OfHako 3TO BIMSHAE WMEET He TONMbKO MO3WTUBHBIE, HO MU
HeraTVBHble  MOCNEACTBMA.  OKOHOMMYECKas  LIEHHOCTb U MpUBMEKaTenbHOCTb  OOBEKTOB
WHTENNEKTyanbHOM COBCTBEHHOCTM NPUBENU K TOMY, YTO HapyLUEHWS aBTOPCKUX M CMEXHbIX NPaB BbILLIN
32 paMKuM TPaguUMOHHBIX CMOPOB MeEXAy aBTOpOM W uM3gaTenem, MOSBMIIUCL HOBble CyObeKTbI,
durypvpyowme B NoAoOHbIX NPaBOOTHOLIEHMAX. [OCTaTOYHO NPUObLINBHBIM CTan HernerasnbHbl Bu3Hec
MO UCMOMb30BAHMIO NUTEPATYPHBIX Y My3blKalnbHbIX NPOM3BEOEHNNA, KMHOMUIbMOB, nporpamm 3BM, 6a3
OaHHbIX M urp 6e3 3aKOHHBIX Ha TO OCHOBaHuN. PaHee nogobHas gesitenbHOCTb Obina xapakTepHa
TONbKO O1151 OAMHOKUX MCKaTEeNen Nerkon Haxuebl, cenyac oHa npuobpena cBoNcTBa OpraHM30BaHHOCTU.
Ocobyo onacHOCTb npeAcTaBnsieT TOT PaKT, YTO TaKOW MPOTMBO3AKOHHbIM OU3HEC OCyLLEeCcTBRseTcs
OPraHM30BaHHbIMU MPECTYMHbIMU  (POPMMPOBAHNSAMM  YXKE HE TONMbKO B paMKax OnpeaeneHHoro
rocygapcrBa, HO M Ha MeXayHapo4HOM YPOBHE, NMPOMCXOAUT rnobanvsaums ykasaHHoOW NnpobnemMsi.

B MupoBow lopuanyeckon npakTuke maclwTabHble HapyLleHWs aBTOPCKMX W CMEXHbIX MNpas,
coBepllaeMble C LENbl W3BMIEYEHUs] HeneraribHOM KOMMEPYECKOW BbIroAbl, MPUHATO WMEHOBATb
TepMMHOM "nupaTtcTBo” <61>. [aHHbI TEPMWH HE MOMy4YMIT NPaBOBOrO 3aKpPEenneHuss B HOPMaTMBHbIX
aKTax, OQHAaKO OH LUMPOKO MCNOSMb3yeTCs CcreLmanucTtaMmm Bcex CTpaH, B TOM YUCIe 3aKkoHoaaTenem.

<61> 3aBupgoB b.[. MNupatctBo B Poccun: coctosiHme, npuyuHbl 1 ycrnosust // MeHegXMeHT B
Poccun n 3a pybexxom. 2002. N 2.

Y3Ke HUKTO He ocrapuBaeT TOro 06CTOATEeNbCTBA, YTO OOBbEKTbI MHTENNEKTYanbHON COBCTBEHHOCTH
OKa3bIBAlOT CTabWMbHOE BIIUSIHME Ha MONOXWUTENbHYIO AWHAMUKY PasBUTUS PbIHOYHBLIX OTHOLUEHWUIA W
9KOHOMMYECKNX MpPeobpa3oBaHuii, B CBSI3NM C YEM YPOBEHb PasBUTUS HayKU, TEXHUKU W KynbTypbl
onpegeneHHoro obLwecTsa BbICTynaeT OAHUM U3 ITIaBHbIX NokasaTternen ero uMBMnNn3oBaHHocTh. Hu ans
KOFO YK€ HEe CEKpeT, YTO MeXOY TEM, HacKOSIbKO 3HauMTerieH MHTENMeKTyanbHbI noTeHuman obliecTsa
(YypoBEHb €ro KyrnbTypHOrO pasBUTUS), U TEM, HACKONbKO YCMELIHO AaHHbIA COLMYM peLlaeT Crosiiue
nepes HUM 3KOHOMMUYECKMe Npobnemsbl, CyLLeCTBYET Hepa3pbiBHas NpsiMasi B3aMMOCBSI3b.
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Kak n B nobor gpyron obnactu 4enoBeyeckoro ObiTusi, AMHAMUYHOE Pa3BUTUE HAyKW, TEXHUKM U
KynbTypbl OOIMKHO ObITb 00EcneyeHo COOTBETCTBYIOLLUMM 3aKOHOLATENbHBbIM 3aKpensieHneM npas
WHTENMEeKTyanbHOW COBCTBEHHOCTU, K KOTOPbIM MPUHATO OTHOCWMTBL MPaBO aBTOPCTBA, MPAaBO Ha MMS,
npaBo Ha obHapogoBaHWe, MPaBO Ha BOCMPOM3BELAEHNE PE3YNbTaTOB TBOPYECKON AEATENBbHOCTU, MPaBo
Ha onnaTy MWHTennekTyanbHoro Tpyda u T1.4. B cuny ocoboro 3HayeHus ykasaHHbIX OOBEKTOB
HeobOX0AMMO 3akoHOAaTeNnbHOE 3aKpensfieHMe MpaBa Ha UX OXpaHy M 3awuTy, MPUYEM HEe TOSbKO B
AOMUHUCTPATUBHOM, MPaXKOaHCKO-NPaBOBOM, HO U, 6E3yCNOBHO, B YrOfIOBHO-MPaBOBOM MOPSiKe.

Pasmax nupatctBa B Poccuinickon ®Pefepaumm npeB3owlen BCe OXugaemble MporHo3bl. Kak
oTMevaeTca B nuTepaTtype, Ha cerogHs m3 10 peanuadyembix B Poccuu BugeokacceT 9 siBnswoTcs
nMpaTckMMu (BUAMMO, He "Ha cerogHs", MOCKOMNbKY peanunsaunsi BU4EOKacCeT ceryac MMHMMarnbHa), T.e.
YPOBEHb KOHTpadakTHOCTU npoaykumm B aton obnactu goctur 90%. Mo gaHHbIM nokasatensam Poccuto
onepexaet Tornbko Kutam, rae nokasartenb nupatcTea goctur 98% <62>.

<62> 3aBupoB b.[. MNupatctBo B Poccun: coctosiHve, npuyuHbl 1 ycnosust // MeHegXMeHT B
Poccun n 3a pybexxom. 2002. N 2.

B cnoxuBlienca cutyauum crieqyeT npaBuIlbHO onpedenntb Metoamky 6opbbbl ¢ MMpaTcTBOM B
Hawewn cTpaHe, BblpaboTaTb 3(PEKTMBHYIO CTpaTermto M TakTWKy. YCMNeEllHble pe3yrnbTaTbl B 3TOM
obractn Mno3BOMAT 3anOXWMTb MX B OCHOBY 6G0OpbObl C NPEecTyMmneHUsiMU, HapyLLaloWMMK pasfnyHble
WHTEennekTyanbHble npasa. OgHako NepBoHavanbHO HEOOXOAMMO BbISIBUTb NMPUYMHBLI pocTa NMpaTcTBa B
Poccum n ysiCHUTb UX CyLLHOCTb.

B Teopun npaBa BbIgENAOTCSA OCHOBHbIE MPUYUHBI NOSIBAEHUS U HEMPEPbLIBHOIO pocTa NMpaTcTea B
obractu uHTennekTyansHom cobcTBeHHOCTU. Cpean TEOPETUKOB, pacCMaTpUBalOLLUX HWXecneayLme
NPUYMHBI MMPaTCTBa, MOXHO Bblgenutb B.[. 3aBugosa.

MepBon npuumMHOM  OGO3HaAYeHHOW NpoOnemMbl  BbICTYyNaeT  HEAOOLEHKAa  YMHOBHMKaMWU
rOCy4apCTBEHHbIX OpraHoB, OPraHOB WCMOMHUTENBHOM BAAcTM M NPaBOOXPaHUTENbHBbIX OpPraHoB
HeoOXOAMMOCTUN EXEeQHEBHOIO CKPYMyJIE3HOrO BbIABNEHUS] KOHTPad)aKTHOWM NPOAYKUMU 1 BOpbObl C 3TON
HEe3aKOHHOW cdeport OedATenbHOCTM. B coBpeMeHHbIX YCroBMSAX OCYyLLECTBreHMe paHHoro Ou3Heca
CBSA3aHO C YKITOHEHMEM OT ynriaTbl HAMoOroB M (3TO ABMNSETCA HOBENMON KOHTpadakTHOM OEeATENbHOCTM)
MOLLEHHNYECTBOM BO MHOMX cdpepax XO3AWCTBOBaHWUS (Hanpumep, nogdernika TOoBapHbIX 3HAKOB,
aKLUM3HbIX MapOK, roriorpamm).

MoLueHHNYeCTBO 1 KOHTpadhakTHast AeATENbHOCTE haKTUYECKM CMBAOTCH U 3aHMMatoT Bce bornee
3HAYMMOEe MECTO cpeau NPECTYMNEHUN 3KOHOMWYECKOMW HampaBreHHOCTW, COBEpLUaeMbiX B Hallen
cTpaHe.

CepbesHyto 06eCMOKOEHHOCTb TEOPETUKOB U MPAKTUYECKNX PabOTHMKOB BbI3bIBAKOT TakMe hakThl,
Kak:

1) OMHaMuKKa pocTa yka3aHHbIX BUAOB NMPECTYNHON OEeATENBHOCTY;

2) noBbIWEHME YPOBHSA KBanuduvkaumnm npecTynHUKOB W CTEMEHW OpraHM3oBaHHOCTU KX
obbeanHeHui;

3) yBenuyeHvne pa3amepoB HaHOCUMOro yuepba (No cTtaTucTmke ywepo, NpuiInHAEMbIA roCcygapCcTBy
n rpaxgaHam Poccun MOLUEHHUYECTBOM W KOHTpadakTHOM MpoAyKUMEN, WCHUCNAETCA eXerogHo
COTHSIMW MWUISNapaoB pyonen);

4) nogpbiB aBTOpUTETA POCCKM Ha MeXayHapO4HOW apeHe;

5) yxydlweHne WHBECTULMOHHOTO KiMMaTta B CTpaHe, 4TO pacCcMaTpuBaeTCs Kak CreacTeue
YKa3aHHbIX BbILLE HEraTUBHbIX DaKTOPOB;

6) KpUMMHaNM3aLmsa 1 paspyLleHne OCHOBHbLIX MHCTUTYTOB B cchepe SKOHOMMUKM;

7) BO3pacTaHWe YpPOBHS KOPPYMMNMPOBAHHOCTM [AOJDKHOCTHBLIX JML, PasfNUYHbIX OPraHoB MU
opraHusaumi;

8) MoApbIB MHTENNEKTyanbHOr0 W KyfbTypHOrO MOTeHuMana obuwecTBa, KOTOpbIM OTnuyanach
Halla cTpaHa Ha NPOTSKEHUN MHOTUX CTONETUN.

B coBOKynHOCTU gaHHble bakTopbl NPeAcTaBnsaloT coOON HeraTUBHbIE MOCNEACTBMA NMpaTCcTBa.
Kpome ToOro, kak cnegctsvMe nogobOHbIX SBMNEHWA MOXHO BbIAENUTE MOPOXAEHUE MNPSIMON  Yrpo3bl
HPU3NYECKOMY 300POBBLI0 POCCUIACKOrO HAcCeneHMs U MoparnbHbIM YCTOSM obLLecTBa.

Takum obpasom, criegyeT caenatb BbiBOA, YTO 60opbba C MOLEHHWYECTBOM WM KOHTpad)akTHOM
OEATEeNbHOCTbIO XM3HEHHO Heobxoguma ans Poccuinckon dPepepaumm n poccuiickoro obuiectsa B
uenom. B 10 e Bpems, HECMOTPS Ha TO YTO JaHHOE OBCTOSATENBCTBO MPU3HAETCH cneumanMcTammu BO
BCex cdepax pyHKUMoHMpoBaHMsa obLlecTBa 1 rocygapctea, cama bopbba 4o cyx nop ocyLlecTBnAeTcs
HegoCTaTOMHO 3PP EKTUBHO. M3  ocHoBHOro  gokymeHTa  MexgyHapogHon — KOHdepeHumu
"MoleHHM4YeCcTBO U KOHTpadakTHast pgeaTenbHocTb B Poccun. [lpepoTtBpaweHne un  6opbba”,
npoBegeHHon B Mockse 29 - 30 HosA6psa 2000 r., MOXHO caenaTtb BbiBOL, YTO NMPU BbICOKOM YPOBHE
(aKTU4eCKoro MOLUEHHUYECTBA W KOHTpadhakTHOM AeATenbHOCTU PEerncTpupyeTca um paccnegyercs
NpaBOOXpaHUTENbHBIMM OpraHamyn He ©Oonee 5% cnyyaeB, a ocyxgaetca He 6onee 20%
nogcneacTBeHHbIX. Heobxogumo nnaHomepHoe HanaxuBaHWe B3aMMOLEWNCTBMS MPaBOOXPaHUTENbHbIX
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OpraHoB €O crny6amv u nogpasgeneHuaMn pasnuyHbiX KOMMEPYECKUX U FOCYOapCTBEHHBIX CTPYKTYP,
KOTOpbl€ HEMOCPEACTBEHHO 3aHMMAKTCA 3alLMTON B1sHeca OT MOLUEHHUYECKUX NOCAraTenbCTB, a Takke
NPOTUBOAENCTBMEM KOHTPAaKTHOMN AeATeNbHOCTN <63>.

<63> MoweHHNYeCTBO M KOHTpadaKTHas geATenbHOCTb B Poccuun: npegoTspalleHue n 6opwba //
MaTepuansl mexgyHapogHon koHdepeHumn. Mocksa, 29 - 30 Hos6ps 2000 r.

B kayecTBe BTOpPOM MpWYMHbI BbICTyNaeT TOT (hakT, YTO MPECTYMHbIA 3anemeHT B Poccun gaBHO
OCO3Hamn 4pesBbl4aHO BbLICOKYHO MNpUOLINBHOCTE B 3ToM gerne - nodytm 400%, 4TtOo sBRNsieTcs
npvBnekaTenbHbIM MOMEHTOM A5l MHOXECTBA NPECTYNMHUNKOB - NIOOUTENEN Nerkon Haxnebl <64>.

<64> 3aBupos b.[. MNupatctBo B Poccun: coctosiHve, npuymnHbl U ycnosus // MeHemXMeHT B
Poccun n 3a pybexxom. 2002. N 2.

TpeTbsi NpMyYMHA - [OOBOMBHO HM3Kasi Mepa Haka3aHusd 3a [AaHHble COCTaBbl MPECTYMIEHWUN.
CaHkumsa no 4. 1 c1. 146 YK P® npegycmatpuBaeT npy NpuYnHEHUM KPYMHOTo yliepba HakasaHue B Buae
wTpada nMbo apecta Ha CPOK OT Tpex OO0 WeCcTn Mecsues, no 4. 2 cT. 146 YK P® - B Buae wtpada,
obsa3aTenbHbIX paboT Mo nuweHusa cBoboabl Ha CPoK A0 ABYX NeT, a no 4. 3 cT. 146 YK P® (1o xe
AesiHue, HO COBEepLUEHHOE rPpyMnMnon fvL, Mo NpeaBapuTeENbHOMY CrOBOPY WU OPraHM30BaHHOW FPynmow) -
00 LUeCTU neT nuuweHusa ceoboabl. Takum obpa3om, CMOXHO HaWTU OPYrov BUA HE3aKOHHOro OusHeca,
KOTOpbI BO3MOXHO ObIf1o Obl CpaBHUTL C MMPATCTBOM, B TOM YUCIIE C MCMONIb30BAHUEM YYyXKOro NaTeHTa,
rae npubbinb AOCTMraeT CTOMb BbICOKOrO YPOBHS, @ PUCK 3adepxaHuns U cynebHoro npecnenoBaHus
yOEPXKMBAETCA Ha CTOMb HU3KMX NMO3MLUSX.

UeTBepTass npuumHa Hocut Gonee CyObEKTMBHBIA XapakTep M COCTOMT B TOM, YTO MHOrve
pabOTHMKN MPABOOXPaHUTENbHBIX OpPraHoB, CyOeNckunm kopnyc Poccun He MMerT [OoCcTaToYHON
KBanudmvkaumm n onbiTa paccregoBaHnst U pacCMOTPEHNS] AaHHOW KaTeropum gen.

Kak aTOo HM mapagokcanbHO Ha MEpBLIV B3MMs4, HO YeM akTMBHee Bepetcsa 6opbba B Poccum ¢
pasnuMyHbIMX BMAaAMM MNUPaTCTBa, TEM BbIWE €r0 YPOBEHb: MOKa3aTenu BENWYMHbI MPECTYNIIEHNHN,
NpegycMOTPEHHbIX CT. CT. 146 u 147 YK P®, HeyknoHHO pacTtyT. CTaTucCTMyeckMe [OaHHble SPKO
CBMOETENbLCTBYIOT 06 OCTPOTE paccMaTpmBaemon Npodremei.

Tak, b.[1. 3aBngoB B cBoer ctatbe "lupatcTBo B Poccuu: coctosiHve, npuudnHbl U ycriosms”
npueBoguT criegyowne aaHHele. B Poccun B 1997 1. BbigBneHo 330 npecTynneHui o HapyLleHuu
aBTOPCKMX W CMEXHbIX npaB, HO Torbko 30 yronoBHbIX Aen HanpaBneHO B Cyd W TOMbKO 2 MMENK
0OBVMHUTENBHBIE MPUIOBOPLI, U TO B OOWH rog NULEHUs cBOOOAbI YCIIOBHO, C OTCPOYKOW WUCMONHEHUS
npuroBopa Ha oauH rog. MNpoueHT OCYXAEHHbIX OT KONMYECTBA BbIABIIEHHbIX NPeCcTynneHun - Huxke 0,5%,
a OT 4Mcna Xe Jen, HamnpaeBneHHbIX B cyd, - okono 1%. B 1998 r. B Poccun no ykasaHHOW kaTteropumu
BO3bOy>xgeHo 607 yronoBHbix gen - 210 o6BMHHAEMBIX, HO OCYXOAeHO Tonbko 20 YenoBek, OQHAKO YXe
NPOUEHT ocyXaeHHbIX paBeH 10%. B 1999 r. Bo3byxaeHo 836 yronoBHbIX ger, 310 yxke 296 06BMHAEMbIX
NULL, HO OCYXAEHO TONbKO 37 nuy, 4YTo paBHO 15% OCyXAEHHBIX NUL, OT Yncna obBuHsEMBbIX. 10 4. 2 CT.
146 YK P® B 1998 - 1999 rr. ocyxgeHo cootBeTcTBEHHO 8 1 18 yenosek. B 2000 r. BeisiBreHo 543 nuua,
COBEepLUUBLUMX NpecTynneHus no cT. 146 YK P®, a konnyectBo ocyxaeHHbIX paBHO 87 yenosek (16,2%
ocyXaeHHbIx). MpupocT no atnm Bugam npectynnenni ¢ 1997 r. no 1 axeapsi 2000 r. coctasun 37,7%.

Cnegyetr otmetutb, 4to B 2001 r. 6bo BeisBneHo 810 npectynnenui; B 2002 r. - 949
npectynnexdun; B 2004 r. - 117 npecTtynneHun, ocyxaeHo 446 Yenosek.

YuntbiBas CTOfb Marnbli MPOLEHT JML, OCYXOaeMbIX MO MPU3HaKaM COCTaBOB MPECTYMIEHUN,
NPEeQYCMOTPEHHbIX CT. CT. 146 - 147 YK P®, MOXHO mpuniTKM K BbIBOAY, YTO MHOrMe paboTHMKM
NMpaBOOXPaHUTENbHBIX OPraHOB CTapaltTCs MNpeKpaTUTb YronoBHble [ena MO0 COOTBETCTBYHOLLMM
coctaBam YK P® wu nepekBanuduumpoBatb OEWCTBUMS NUPATOB Ha  aAMUHUCTPATMBHbIE
npaBoHapyLeHus. AHanorMyHas TeHOeHUNsi NpOCMaTpuUBaEeTCs U B AENCTBUSIX CyOENCKOro Kopryca.

MpecTtynneHns B 0603Ha4YeHHOW chepe HOCAT MO BONbLUE YaCcTy NaTEHTHbIA XapakTep, MOCKOMNbKY
Nno HWM KparHe pedko BO3byxgalTcHd yronoBHble Aena (nnbo BoBce He BO30OyxpatoTcs). lMpuyumHon
nogobHoro sBneHus BbICTynaeT To, 4To Poccuickoe astopckoe obuwectso (PAO), Poccuiickoe
obwectBo Mo ynpaeneHutio npasamu ucnonuutenen (POYIW), npencraBnss MHTEpechbl aBTOPOB,
CTapaloTCs 3alUTUTb WX XXE WHTEepPEeChbl B rpaxdaHCKO-NPaBOBOM MOPSAKe, cumTasi nogobHyo dopmy
3alWnTbl Hanbonee 3OPEKTUBHON.

A.T. Ceprees B cBoeM y4yebHuke "lMpaBo nHTeNnekTyanbHon cobctBeHHOCTM B Poccumn™ no nosoay
nupaTcTBa nuweT: "BmecTte ¢ TeM Hemnb3s He OoTAaBaTb OTYET B TOM, YTO NpuBeAeHHble UMdpbl - aTO
NuWb Kanns B TOM MOpPe NMpaTCcTBa, KOTOpOe CyLeCcTBYyeT B CTpaHe, Ans cpaBHeHus: B CLUA exerogHo
BO30OyxxgaeTca no atomy noBogy okono 2500 yronoBHbix gen. Bo Bcex pasBuTbix cTpaHax 6opbba ¢
nMpaTCTBOM BeOEeTCA Ha rocy4apCTBEHHOM YPOBHE, @ He SBMNSETCA YacTHbIM AENOM NUlb CamMux
npasoobnagartenen. B Hawewn e cTpaHe gaHHas NporpamMma Moka He TONbKO He peLlaeTcs, HO U Mno-
HacTosilLleMy elle He oco3HaHa. [lpoBegeHue anu3oguyvecknx pengoB M obnaB Ha pblHKaxX cObITa
KOHTpadaKTHOM NPOAYKUMM U PasrpoM HECKOSTbKUX KMOCKOB BuAeomnpokata - BOT U BCE Mepbl, KOTOpbIe
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npeanpuHMMaloTCa rocyaapCTBOM CUSlaMU MPaKTUYECKU He MOATOTOBIEHHbIX K Oopbbe ¢ nupaTcTBOM
NPaBOOXPaHUTENbHBIX OpraHoB. O(EKTUBHOCTb OOMbLUMHCTBA MOAOOHBLIX MEeponpuATMn GrmM3ka K
HyNeBOM OTMETKE, Tak KaK B Nnydwem cryyae HebnaronpuaTHble MOCMEACTBUS OT HUX WUCMbITbIBAKOT
Menkne npaBoHapywmtenu. [lONCKOM e HacTOsLWMX NUPaToB, BbISIBIIEHMEM OCHOBHbLIX KaHamnoB
NOCTYMIEHNS N CObITa KOHTPadaKTHOM NMPOSYKLUN HUKTO CEPbE3HO He 3aHuMaeTcd. Mexay Tem 6opbba
C afMVHUCTPATUBHbIMW MPABOHAPYLUEHNSAMM U MPECTYNIIEHNsIMM B paccMaTtpuBaemon cdepe OoImkHa
BECTUCb HE MEHEee aKTUBHO, YEM C Kpakamu, MOLLUEHHWYECTBOM W ApyrMMK npecTtynneHuamu. Cnabas
3(PPHEKTUBHOCTE aAMUHMUCTPATMBHBIX U YrOSIOBHO-MPABOBbLIX HOpM 6GOpbObl C MMPATCTBOM BO MHOrOM
onpegensieTca eule uU TeM, 4TO COOTBETCTBYyKLlasd npaBoBas 0as3a, HECMOTPA Ha ee HegaBHee
ObHOBIEHNE, Janeka oT ngeana. ATo XOPOLLO BUOHO, €Criv 00paTUTbCA K aHann3y agMUHUCTPaTUBHOIO
1 YrofioBHOro 3akoHodaTenbcTea" <65>.

<65> Cepree A.l. lNMpaBo mHTennektyanbHon cobcTBeHHOCTN B Poccuiickon ®epepauun. M.:
MpocnekT, 2006.

OpHako, kak otmedvaeT bnusney WN.B. B cBoen cratbe "Mupatel XXI Beka", n B CLUA ypoBeHb
OCYXOEHHbIX 3a MMpaTCcTBO paBeH npumepHo 12,5%. Bmecte ¢ Tem npunsteie B CLUA nonpaBku K
YrONIOBHOMY 3aKOHOAaTenbCTBY MNpPeAycMaTpyBaloT 3a HapylleHWe aBTOPCKMX MpaB THPEMHOE
3akntodeHne cpokom Ao 10 net <66>.

<66> bnusney W.B. Mupatbl XXI Beka // UHTennekTyanbHas coOCTBEHHOCTb: aBTOPCKOE MPaBo M
cmexHble npasa. 2000. N 3.

HeobxogMMo oTMETUTb M Bpea NUpaTcTBa, HAHOCMMBIN NPEANPUHUMATENLCKON AEATENbHOCTU U
NCKycCcTBY. 3aecb 0coboe 3Ha4YeHne MMEIoT:

1) poxodbl, KOTOpPbIE HE MONyYalT co3aarTenu (aBTopbl) ayanoBM3yanbHbIX MPON3BEAEHN;

2) NpubbINK, KOTOpbIE HE NONy4aoT NPon3BoAUTENU (KUHOCTYAUN, KNHOKOMMaHWU);

3) Hamorn, He MocTynawwme C OOXOAOB aBTOPOB M NPUOLIIEN KMHOKOMMAHWA, ONTOBLIX M
PO3HUYHBIX pacnpoCTpaHMTENe ayauoBM3yalibHbIX MNPOVM3BELEHUA B MeCTHble U denepanbHble
orooXkeThl;

4) noTepu OT UHBECTULIMOHHON HEMPUBIIEKATENTBHOCTU PbIHKOB, MOPaXXEHHbIX MMPAaTCTBOM;

5) NCTOYHUK PUHAHCMPOBAHNS OPraHN30BaHHOW MPECTYNHOCTMU.

UmeloTca n gpyrme cyllecTBEHHble TpyAHOCTU B 6Gopbbe € nmpaTtcTBOM, B OCOGEHHOCTU Ha
Tepputopun  GbiBlero CCCP (HbiHe - cTtpan CHI). Hecmotpa Ha Hanuuve CornaweHnnss o
coTpygHudectBe B 00nacTu OxpaHbl aBTOPCKOrO npaBa WM cMexHbix npaB CHI (Cornawexve o
CcoTpyaHu4ecTBe B 06acTy oxpaHbl aBTOPCKOrO MpaBa u cMexHbix npas (Mocksa, 24 ceHTabpst 1993 r.)),
O6LWHOCTM Lenu B 6opbbe ¢ HapylweHuaMn B cdhepe MHTENNEKTyanbHOW COOCTBEHHOCTU, B YrONIOBHOM
3akoHogartenbctBe cTpaH CHI cywecTByloT NOMsSpPHblE OCHOBAHWS MNPUBIEYEHUS K YronOBHOW
OTBETCTBEHHOCTM UL, 3a HapyLUEHWEe YyKa3aHHbIX MpaB, BKIOYas nNpeaenbl 3TOM OTBETCTBEHHOCTM.
Hanpumep, yronoBHble kogekcbl MongoBbl, YkpavHbl M Y30eKMCTaHa He npecneaylT B YrONOBHOM
nopsiike HapyLimMTenen cmexHbolx npaB. B yronosHbix kogekcax ApmeHuun, Mongosbl, TagXukucraHa,
Y36ekuctaHa U - YKpauHbl OTCYTCTBYET TakOM KBanMUUUPYIOLWMA MPU3HaK, KakK COBEpLUEHnE
NPEeCTYNeHnss rpynnov nuL No NpeaBapuTErNibHOMY CroBOpy. YTrOMOBHasi OTBETCTBEHHOCTb 3a
COBEpPLUEHME YKa3aHHbIX AEAHWA OpraHW3oBaHHbIMK TpyMnamMu He npeaycMOTPEHa B YrONIOBHOM
3aKoHogarenbcTBe cemu ctpaH: Apmenuun, benapycu, Mpyann, Mongosel, TypkMeHucTaHa, Y36ekuctaHa
n YkpauHbl. Kpome Toro, yronoeHble kogekcel benapycu (4. 2 ct. 201), Mongosbl (cT. 141) cogepxart
HOPMbI C afMWHUCTPATUBHOW MNpelauunen, T.e. YrofioBHasi OTBETCTBEHHOCTb HACTyMaeT Nuwb fnocne
HanoXeHns1 agMUHUCTPATUBHOIO B3bICKaHUA 3a HapyLLeHne <67>.

<67> Llepba C.I. Teancol goknaga Ha koHepeHummn npokypopoB Poccum no 3awmte UC. 26 - 28
despans 2001 r.

Be3ycnoBHoO, Npyn TakoM HECOOTBETCTBMM B YrONIOBHOM Mpase B 3akoHopatenbctse ctpaH CHI He
MOXET MATK 1 peun 06 adhdpekTnBHOM Gopbbe ¢ NnnpaTcTBoM Ha ObiBLLel Tepputopun CCCP, ocobeHHo ¢
Yy4E€TOM pa3MbIBaHWs FPaHnL, 4aHHOW MPECTYMNHON AeATenbHOCTU. [loTeHumManbHbIn NPecTynHuK (MMpar) B
Poccun, nepeexasBwwun, Hanpumep, B benapycb, YkpauvHy wnm Y30ekucTaH, B MOCHAEOHMX CTpaHax
TaKoOBbIM HE CYMTaETCH.

Ocoboe 3HayeHve Mpu HapyleHUn aBTOPCKMX, CMEXHbIX, N3006peTaTenbCknx U NaTeHTHbIX MpaB
(cT. c1. 146 n 147 YK P®) umetloT He TOMbKO KPMMMHOMOMMYECKME MpPUHYMHBI camoro dhakta pocTa
nupaTcTBa, HO Tawkke U OOLEeCTBEHHas OMacHOCTb 3TOr0 BMAa MPOTMBOMPABHOIO AEesHUA, KoTopas
XapakTepuayeTcsi cregyowmmmn obcToaTenbCcTBaMm:

1) HapywarwTca B MNepBYyD o4vepedb KOHCTUTYLMOHHbIE aBTOPCKME M CMEXHble MpaBa CamMumx
cosgaTenen NpogykToB MHTENMNEKTyanbHON COBCTBEHHOCTH (aBTOPOB BMAEOMUNBMOB, BUAEOKOHLEPTOB,
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cdoHOorpamMm, aBTOPOB MATEHTOB, MaTeHToobnagatenen M UHbIX aBTOPOB OOBLEKTOB WMHTENIEKTYarbHOM
CcOBCTBEHHOCTM). VIMEHHO NO3TOMY 3aKOHOAATENb CTPYKTYPHO pacrnonoXun cT. cT. 146 n 147 B rn. 19 YK
P® c HasBaHuem "lpecTynneHnsa npoTMB KOHCTUTYLIMOHHBIX NPaB 1 cBOOOA YernoBeka v rpaxaaHmHa";

2) rpybo HapywalTca Takke npaBa npaBoobnagarenen u naTeHToobnagartenen, KoTopble
ynnaTunm CoOOTBETCTBYIOLLIEE BO3HArpaxaeHve (Kak npaBuio, roHopap) aBTopam 3a MpaBo Mofib30BaHus,
BOCNPOW3BEAEHUSA U (MNTK) TUPAKUPOBAHMS TOFO UM MHOTO OObEKTA MHTENMEKTyanbHON COBCTBEHHOCTM.
B atom cmbicne yuepb HaHocuTca npaBoobnagaTensiM, MOCKONbKY OHU HEAOMOMyYalT AOXO4 B CBA3N C
HanMMYMeMm Ha onpefeneHHOM pblHKe (pblHKax) CTpaHbl 6OOMbLIOrO KoONMU4YecTBa KOHTpadakTHOM
npoaykuum. XoTsl KOHTpadakTHasi NPOAYKUMS U SBMSIETCS MEHEe KayeCTBEHHOW, HO OHa 3HaYUTEslbHO
JelleBne NULUEH3VOHHOW, YTO MpuBRekaeT noTpedbuTtens. HegononyyeHHbln Takum obpasom [oxop,
UMeHyeMbIN yObITkKaMu (OH MOXET BblpaXaTbCs B BUAE peanbHOro yuiepba unu ynyweHHON Bbirogbl),
obpasyeTcs B pesynbTaTe YMEHbLUEHMST MOKYNaTenbCKOro Cnpoca Ha JIMUEH3MOHHble 00bekThl. Kpome
TOro, BCMEACTBUE HEMOOKOHTPONBbHOrO PacnpoOCTpaHEHUSS KOHTPAdaKTHBIX 3K3eMMIISAPOB NPOAYKLMU C
HeKkayeCTBEHHOW 3anyvChbio NMOAPLIBAETCS Takke AeNnoBasd penyTaumsa npasoobnagaTtenen.

Kpome TOro, MOXHO MNPMBECTM HECKOJTbKO KOHKPETHBIX NPUMEPOB W3 CydeOHOW npakTuki. B
YaCTHOCTU, apOUTPaXKkHbIE CyAbl OKPYIrOB NEPMOUNYECKU MPOBOOAT 00O0OLLIEHNS NPAKTUKNA pacCMOTPEHUS
CMOPOB MO OTAENbHbIM KAaTEropMsiM AeNn C LENbl BbISBEHUS UM PELLEHUS BO3HMKAKOLWMX NpyY 3TOM
npobnem. Tak, B O63ope PepepancHoro apbutpaxHoro cyga Bonro-Bsatckoro okpyra "AkTyarnbHble
Npo6reMbl 3aLUTbl UHTENNEKTYarbHON COBCTBEHHOCTM" yKa3bIBAeTCsl, YTO 4OOPOCOBECTHLIE YYaCTHUKM
PbIHKa, NCMOMb3ytoLmne 0ObEKTbI aBTOPCKOIo NMpaBa M CMEXHbIX MpaB B KOMMEpPYECKMX LiersX, eXXerogHo
He4onony4alT OrpOMHbIE CyMMbl OOXOA4a M3-3a HAaBOAHMBLUErO MPWUNaBKM KOHTpadpakTa, a BMECTe C
HMMW CpaBHMMbIE CyMMbl HEAOMOMY4YaeT N rocyaapcTBo.

CypnebHble gena aTon Kateropuu, paccmoTpeHHble PenepanbHbeiM apbutpaxHsim cygom Bormro-
Batckoro okpyra, BbicBETUNU psg Npobnem B NpakTyMKe MPUMEHEHUSA 3akoHodaTenbCcTBa 06 aBTOPCKOM
npaee. B yacTtHoCcTW, ObINM BbligeneHbl TPyOHOCTM B 00MacTu MpUMEHEHMs 3akoHopaTenbcTBa 00
aBTOPCKOM MpaBe U CMEXHbIX NpaBax, BblpasvBLUMECH B CrieayHOLLMX BONPOCaXx:

1) Kakvne gokasaTenbCTBa MOryT NOATBEPAWTDL HApPYLLEHWE aBTOPCKUX Mpas;

2) aBnsdeTcsa nu npegmeT cnopa o6 beKTOM OXpaHbl aBTOPCKUX MNpaB;

3) KaKkme xapakTepUCTUKM NO3BOMAT YETKO ONpeaenvTb NpeaMeT aBTOPCKOro AoroBopa 3akasa.

M3 paHHoro O630pa MOXHO NPUBECTM HECKONLKO Hanbonee Spkux NpuMepoB.

Mpunmep.

Mpu paccmotpeHnn gen N A28-12647/2005-240/25 n N A28-12648/2005-241/25 y cyga BO3HMKNK
CMNOXHOCTU B ONpPELEeneHnn ceefeHni o hakTax, BXOOALWMX B JOKa3aTeNbCTBEHHYO 6a3y, U UX OLEHKU
no nckam 3AO0 K mHOovBMAYyanbHOMY MpeanpuHMMATENo O B3biCkaHuM 20 TbiC. pyb. KOMneHcauwn 3a
HapylleHve aBTOpPCKMX NpaB. HenpaBunbHble TOMKOBAaHME U MPUMEHEHWE Cy4OM MpaBuSl MHCTUTYTA
O0Ka3aTenbCTB NPUBENN B UTOTE K BbIHECEHMWIO HEMPABOCYAHOMO PELLEHUS.

Cyg yctaHoBun, yto 3A0 (npaBoobnagatenb) N HEKOMMeEpYECKoe NapTHEPCTBO MO 3alluTe npas
ONCTPMOBLIOTOPOB (MOBEPEHHbIN) 3aKTHYUAN AOrOBOP MOPYYEHMS!, MO KOTOPOMY MOBEPEHHbIN 06A3yeTCs
coBepLlatb OT UMEHM W MO MOPYy4YEHU0 NpaBoobriagaTens opuandeckue OEeNCTBUS, HanpaBreHHble Ha
OXpaHy npaB nocnegHero. [loBepeHHbI 00513aH BbISABNATE KOHTpad)akTHble MaTepuansl U
KOHTpadhakTopoB, OCYLLECTBNATb [AEWCTBUS, HanpaBneHHble Ha 6o0pbby C pacnpocTpaHeHuem
KOHTpahaKTHbLIX TOBapOB.

B uensix peanusaumm CBOMX MONTHOMOYMIA HEKOMMEpPYECKOE MapTHEPCTBO MpMoGperno B TOProBom
TOYKEe OTBETYMKA KOHTpadakTHbIM AucK. B nogTteBepxaeHwe gaHHoro dakra ucrewl npeacrasvn B cya
KaccoBbI Y€K, KOMMaKT-OUCK, OneyaTaHHbli ByMadkHOW JNIEHTOM C MOAMUCHIO MpodaBLa U BPEMEHEM
Npo4axu, MPETEH3N0 C OTMETKON O ee NPUHATUM NPOAAaBLIOM M BUAEO03arNMCh MOKYMKU.

Mpu paccmoTpeHun gena aBe cyaebHble MHCTaHLMM OLEHWNM NULLb KacCOBbIM YeK, yKa3as, YTO OH
HEe COAEpPXUT HaMMEHOBaHWs MPUOBPETEeHHOro [AucKa; BuAEO03annCb MPU3HaNM HedonyCTMMbIM
AokasaTenbcTBoM. bes opmamdeckoro uccrieqoBaHusi OCTanuchb MPeTeH3us, BpyYeHHas npogasuy, U
KOMMaKT-AUCK, oneyaTaHHbl ByMaxkHOW NEHTOM C NoANMChio Npogasua 1 Aaton npogaxu. Ha ocHoBaHum
W3MNO)XEHHOro CyA nocymTan HeAoka3aHHbIM (aKT HapyLUeHMs OTBETYMKOM MpaB UcTua.

OKpy>XHOM CyA mocuuTar, YTo NMpuBEOEHHble B PeLUeHMN BbIBOAbI OCHOBAaHbl Ha HEMPaBUIIbHOM
NMPUMEHEHNM HOPM MpoueccyanbHOro npaea. [aHHoe yTBepxaeHue OH obocHoBanm Tem, 4TO B
cooTBeTCTBMM C 4. 2 cT. 64 AlK P® B kavectBe AokasaTenbCTB AOMNYCKAOTCS MUCbMEHHbIE W
BELLECTBEHHblE AoKasaTenbCTBa, OOBbACHEHMS nuu, y4acTBYKOLMX B Aerne, 3aKioYeHUs IKCrNepTos,
rnokasaHus ceBmgeTenewn, ayamo- U BUAe03anucu, UHble JOKYMEHTbl U MaTtepuansl.

CornacHo 4. 4 ct. 71 ATK P®, kaxgoe [oka3aTenbCTBO MOAMEXUT OLEeHKe apbutpakHbiM CyaoMm
Hapsgy ¢ ApyrMMuy gokasaTenbCTBaMU.

Mpu 3TOM M3 CMbICNA Y. 2 YKa3aHHOW CTaTbM CEQYeT, YTO Kaxaoe AoKa3aTenbCTBO OLEHNBAETCS B
OTOENbHOCTU, @ 4OCTAaTOYHOCTb 40Ka3aTeNbCTB ONpeaensaeTcs X COBOKYMHOCTbHO.

Obxanyemble pelleHns OTMEHEHbI C Nepedayen 4ern Ha HOBOE pacCMOTpeHne <68>.
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<68> [lNoctaHoBneHne ®AC Bonro-Bsatckoro okpyra ot 13 anpens 2006 r. N A28-12647/2005-
240/25.

Mpumep.

B ppyrom cnydae npu paccmotpenun gena N A28-12647/2005-240/25 n3 matepuanos gena
ycmaTtpuBaeTcs, yto 24.05.2005 cotpygHukm OB3I JIOBOT npoBenu MpoBepKy B TOPrOBOM KMOCKE
"AyaunokacceTbl", npuHagnexaiiem npegnpuHnmatento K.

Mo ee pesynbTataMm B OTHOWEHWM OTBETYMKA COCTABMEH MPOTOKOST O COBEPLUEHMU
npaBoHapyLleHus, NpegyCMOTPeHHoro cT. 7.12 KoAll Po.

MocTaHoBneHne MupoBoro cyabu cypgebHoro ydactka N 54 obrnactu no pgeny 06
aAMUHNCTPATMBHOM npaBoHapyweHun oT 19 wuona 2005 r. cBugeTtenbcTByeT O TOM, YTO B Xofe
NMPOBEPKN YKa3aHHOW TOProBOW TOYKM M3bATbI 16 KOHTpadbakTHbIX ayamnoKacCeT, BbICTABIEHHbIX Ha
npogaxy.

Mpn paccmMoTpeHUn HacTosLWEro crnopa Cyfd YCTaHOBWI, YTO Cpeau U3bATbIX  ayguokacceT
Haxoamnack KacceTa co COOpHMKOM npou3seneHun XKeku.

OueHunB ykasaHHble hakTbl, Cyabl NEPBOV M AMNEMSLUUOHHON WHCTaHUUM caenany owmnboYHbIN
BblBO4 00O OTCYTCTBMM [OKa3aTeNbCTB pacnpocTpaHeHus npeanpuHumarteneMm K. koHTpadhakTHon
npogykuum, nbo kacceta He Oblna NpogaHa KOHKPETHOMY MoKynaTento. B cooTBeTcTBMM CO CT. CT. 426,
492 n 494 TK PO BbicTaBneHve Ha MNpogaxKky CrOPHOW MPOAYKLUMW CBUOETENbCTBYET O HanmU4Mu CO
CTOPOHbl OTBeTYMKa nybnmyHoM odepTbl, a CcrnegoBaTernibHO, W COBEpPLUEHMM WM  OEWCTBUMN,
nognagaoLLmx nog pacnpocTpaHeHe Npon3BeaeHus.

HenpaBunbHbli BbIBOO MOBReK 3a coOOM MPUHATUE HE3AKOHHbIX CydeOHbIX aKToB, KOTOpble
OTMEHEHbI OKPY>XHbIM CyAoM. [leno HanpaBrieHO Ha HOBOE pPacCMOTPEHME, TaK Kak Mpu pacCMOTpPeHun
cnopa cyf, He NpOBEpWI, Kakne MMEHHO MPOu3BeAeHUs] BOLINY B COOPHWK, U3bATHIA B TOPrOBOW TOYKE
oTBeTYMKa. [laHHoe OOCTOATENbCTBO WMMEET CyLleCTBEHHOEe 3HadeHue, nockonbky 3A0 saBnsieTcs
npaBoobnagaTenem WCKMHOYMTENBHBIX WMMYLLECTBEHHbIX MpaB Ha npou3BedeHus E.[. [puropbesa,
yKa3aHHble B MPUNOXEHMN K aBTopckomy goroBopy oT 21 HosA6ps 2003 r. (KOHKpeTHbIE KOMMO3WLMK)
<69>.

<69> [loctaHoBneHne ®AC Bonro-Batckoro okpyra ot 13 anpensa 2006 r. N A28-12647/2005-
240/25.

BhlweykasaHHble akTbl AT HEKOTOPOE NPEACTaBEHME O COCTOSIHAM NupaTcTBa B Poccun n B
OTAENbHbIX CTpaHax 3a pybexxom B HaCTOSILMIA MOMEHT. Kpome Toro, aHanus aTux AaHHbIX NO3BOSNSeT
BbISIBATb, KaKOBbl NPUYMHbI U YCIOBKS, Npeaonpeaensiowme HeM3MeHHbIN PpoCT HeneranbHOro 6usHeca,
nNpeaMeToM KOTOPOrO CTOMb  4acToO CTAHOBUTCS WHTENMeKkTyanbHasi CoOGCTBEHHOCTb. [lpakTuka
paccMOTpPEeHNs Aen O NMPaTCTBE B paMKax YroflOBHOMO U MPaXXgaHCKOro Cy4onpon3BOACTBa BMECTE C TEM
He [aeT YyBepeHHOCTM B 3(hEKTUBHOCTU peLLEeHMs MOCTaBIEHHbIX Mepeq MNpaBOOXPaHUTENbHBIMU
opraHamu 3agad B faHHOW obnacTu. Takum obpasom, MOXHO MPUATU K BbIBOAY, YTO ANsS CTabMNbHOro
CHWXEHWS1 YPOBHS MMpaTcTBa B cdepe UHTENNeKTyanbHON COBCTBEHHOCTM HYXXHbl COBMECTHbIE YCUIUS
He Tonbko Poccun, HO M MHOCTPaHHbIX rocyaapcTs, MOOMNU3aumMst BCeX CUm MUPOBOrO cooOLLlecTBa B
6opbbe ¢ gaHHom rnobanbHOM NPOBIEMONA.

§ 10. NocymapcTtBeHHas nownuHa. NocnegHne nameHeHus
B 3aKOHOAATEeNnbCTBE

B cootBetctBMM co cT. 333.16 HK P® rocygapcTBeHHasa nowunvHa - 310 cbop, B3MMaeMbIn € N,
ykasaHHbix B cT. 333.17 HK P®, npu ux obpalieHnn B rocyaapCTBEHHbIE OpraHbl, OpraHbl MECTHOro
CaMOyMnpaBfieHusl, WHble opraHbl U (M) K OOMMKHOCTHBIM FMUaM, KOTOPbIE YMOSTHOMOYEHbI B
COOTBETCTBMM C 3aKoHOAAaTenbHbIMM akTamu Poccuickon Pepepauun, 3akoHoAATENbHbIMK akTamu
cybvektoB  Poccuiickon Pegepaumm M HOPMAaTUBHLIMU MPABOBbIMM  aKTaMW OPraHOB MECTHOro
CaMOyrnpaBreHus, 3a COBEpLUEHWEM B OTHOLIEHMU 3TUX §WL OPUOMYECKU 3HAYUMbIX OENCTBUW,
NPeayCcMOTPEHHbLIX HaCToALLEeN rNaBoW, 3a WCKMHYEHUEM [OeNCTBUWA, COBepLUaeMblX KOHCYMNbCKUMU
yupexgernuamu Poccunckon ®epepauun. MNpu 3TOM Bblgaya [OKYMEHTOB (MX Konun, Ay6nukaTos)
npvpaBHEHa 3akoHoZaTeneM K opuamyeckn 3Ha4MMbiM eNcTBUSAM. MyHKT 2 ykazaHHOW cTaTbl OTAEMNbHO
3aKpennseT, YTo opraHbl U JOMKHOCTHbIE NMLA, 32 UCKIMTIOYEHUEM KOHCYMNbCKUX yupexaeHuin Poccuickon
degepaumn, He MMeEKT nMpaBa B3MMaTb 3a COBEPLUEHWE HOPUAMYECKM 3HAYUMbIX [OENCTBURA,
npegycMoTpeHHbIX . 25.3 HK PO, nHble nnatexu, 3a UCKMIoYEeHNEM rocy4apCTBEHHOW MOLUSNHBI.

B3vmaHue rocygapCTBEHHON MOLUMMHBI 33 COBEpLUEHME OMNpPeferneHHbIX IPUANYECKN 3HAYUMBbIX
AenctBui no noesogy obbektoB aBTtopckoro npasa B HK P® He npepycmotpeHo. 3akoHopatenb
yKasblBaeT KaTeropum nu, KOTopble MOryT ObiTb OCBOBOXAEHbI OT ee ynnaTbl Npy NpuobpeTeHnn npas
Ha npousBefeHve (340ecb MMETCH B BUAY TONbKO OOBEKTbI aBTOPCKOro npaBa, HO He MPOMbILLSIEHHON
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COBCTBEHHOCTW, Ha KOTOpble HEOOXOAUMO MOMNyYWUTb MATEHT WM OCYLLECTBUTb TFOCYAAPCTBEHHYHO
perucTpaumio).

B yactHocTn, cT. cT. 333.35 1 333.38 HK P® cogepxat nHpopmMmaumio 0 crneayouimx Kateropmsx
rpaxkgaH, ocBOOOXAEHHbIX OT ynaTbl rOCY4apCTBEHHON MOLUMNHbI:

1) cbmanyeckne nuua - aBToOpbl KyNbTYPHbLIX LEHHOCTEW - 3a MPaBO BbiBO3a (BPEMEHHOIO BbIBO3a)
UMK KynbTypHbIX LeHHocTen (n. 9 cT. 333.35 HK P®);

2) cbumanyeckoe nmuo - rpaxkgaHuH Poccuiickon ®egepaunm, SBNSOLLNACA €OUHCTBEHHBIM aBTOPOM
nporpamMmmbl anst 3BM, 6a3sbl AaHHbLIX 1 TOMOMNOrMK MHTErpanbHOM MUKPOCXEeMbI M MpaBoobnagaTenemM Ha
Hee, NCMpaLlLMBaLLNM CBUOETENLCTBO O PErMcCTpaLmmn Ha CBoe UMS, B Criyyae, ecriv Takoe ousmnyeckoe
nuuo saBnsieTcss BeTepaHoM Benukon OTe4yecTBEHHOW BOWHbI, - 3a COBEpLUEHME [OeNCTBUN,
npenycMoTpeHHbix n. n. 4 - 7 c1. 333.30 HK P® (n. 13 c1. 333.35 HK P®);

3) duanyeckoe Nuuo - rpaxgaHnH Poccuiickon degepaumm, SBASIOWMACA €AUHCTBEHHBIM aBTOPOM
nporpammbl ans ABM, 6a3bl 4aHHbIX, TOMOMOrMM MHTErpanbHOM MUKPOCXEMbl 1 npaBoobragaTtenem Ha
Hee, NCMpaLLMBaLLUM CBUOETENLCTBO O PErMCTpaLMn Ha CBOe UMS, B Crlyyae, ecrin Takoe ousnyeckoe
NULO ABNSIETCA MHBaNUAOM, ydawmmcs (BOCMUTAHHUKOM) oOpa3oBaTeribHbIX yYpeXaeHun (HesaBucuUmMo
OT nx bopm COBCTBEHHOCTU), - 32 COBEPLUEHNE OEWCTBUI, MPegyCMOTPEHHbIX N. M. 4 - 7 cT. 333.30 HK
P® (n. 14 cr. 333.35 HK P®). 3akoHogaTenb Takke YTOYHSAET, YTO 3Ta Nbrota NPeLoCTaBMAsSEeTCH Takke
KONMMeKTBy aBTOpPOB, nNpaBoobnagartenen, kKaxabld YNeH KOTOpOro SBMASEeTCA WHBanugom, nmbo
yyacTHukom Benuvkon OTeyecTBeHHOW BOWHbLI, Mo uHBanugom Benvkon OTeyecTBEHHOW BOWHLI. B
OaHHOWM cuTyaumun (a Takke B MpebiayleM crnydae) nbrota npegocTaBnseTcs no xogatancrey aBTopa
(rpynnbl aBTOpoB). OcCHOBaHMeEM AnNd ee NpegoCTaBlieHUss SABMSAOTCS KOMWM  COOTBETCTBYHOLLIMX
OOKYMEHTOB: yOoocToBepeHus BeTepaHa Benukon OTe4yecTBEHHOW BOWHbLI (Y4acTHUKa BOWHbI), CMPaBKU
MEeOWKO-COUMarbHON  3KCNepTu3bl, [OOKYMEHTa, BblAAHHOIO  OOpasoBaTeribHbIM  YYpeXOeHVEM.
XopaTtancTBO O MpefoCTaBIIEHNM YKa3aHHbIX NIbroT NMOAAETCH BMECTO JOKYMEHTa, MOATBEPXXOaoLLEero
ynnaTy rocy4apCTBEHHOW MOLUSNHBI, ECMN NbIOTON ABNAETCA OCBOOOXAEHME OT ee ynnaTtbl, U1 BMECTe
C TaknuM OOKYMEHTOM;

4) dwusnyeckme nuua - 3a Bblgady CBUAETENbCTB O MpaBe Ha HacregcTBO Mpv HacrnegoBaHuu
BKIagoB B OaHKax, OEHEXHbIX CPeACTB Ha HGaHKOBCKMX cyeTax (PM3NYECKMX NWL, CTPaxoBbiX CyMM MO
O0roBopam fIMYHOIO U UMYLLECTBEHHOIO CTPaxoBaHWsl, CyMM OMnnathl TpyAa, a Takke (4To umeeT ocoboe
3Ha4yeHne) aBTOPCKMX MNpaB M CyMM  aBTOPCKOrO  BO3HarpaxgeHusi,  npedyCMOTPEHHbIX
3akoHogartenbcTtBoM Poccuinckon depepaumm o6 uHTEnmekTyansHon cobCcTBEHHOCTM, neHcun (M. 5 CT.
333.38 HK PO).

UTto kacaeTcs neyaTHbIX NEPUOANYECKUX W3OAHWUNA, TO 34eCb HEOOXOOUMO OTMETUTb, YTO Nobbie
cpencTea MaccoBon MHGoOpMaLmMm nognexar rocygapcTBeHHOM perctpauun. B yactHocTw, cT. 8 3akoHa
P® "O cpeaocrtBax maccoBow MHopmMauun" ycTaHaBnvMBaeT, YTO pedakuus CpeacTBa MaccOBOW
WMHOpMaLMM OCYLLIECTBISET CBOKO AEATENBHOCTb MNOCIE €ro perncrpaumu.

B cootBeTcTBUMM CO CT. 14 3akoHa PO "O cpepctBax maccoBon nHopmaumm" 3a rocy4apCTBEHHYHO
pervcTpaumio cpeactaa MaccoBol nHdopmaumm, Belgady gybnukaTta cBmaeTenscTBa O rocygapCTBEHHON
perucTpaumm, BHECEHME U3MEHEHWU B CBMOETENBbCTBO O pPErmcTpaumm ynradvmBaeTcs rocyaapCTBEHHast
MoLUIMHA B pasMepax u nopsigke, KoTopble YCTaHOBMNEHbI 3akoHogaTenscTBoM Poccuickon ®epepauum o
Hanorax n cbopax.

MoMMMO Ccka3aHHOro BbiWe, CTOUT OTMETWUTb, YTO MOCKOMbKY 3alliMTa aBTOPCKMX MpaB MOXeT
OCYLLECTBMNATLCS B TOM 4ucie u B cyaebHom mopsake, TO0 1 nuuo, obpaljatouieecs B cyd C UCKOBbIM
3asBfIEHNEM, [OOJPKHO YNNaTtuTb TFOCYAApPCTBEHHYK MOLWUSMHY, YycTaHoBreHHyto cT. 333.19 HK Po.
Mpesnanym Beicwero ApbutpaxHoro Cyga P® npoBogut o0606uieHne npaktuku W gaeT CBOU
peKoMEHAALMM MO paspeLlleHnto TeX UMM MHbIX NPOONeMHbIX cuTyauun. Hanpumep, AaHHbIA cyaebHbIn
opraH B WHGOpPMaUMOHHOM nncbme "OB30p MpaKTMKM pPacCMOTPEHUS] CMOPOB, CBS3AHHLIX C
npumeHeHnem 3akoHa Poccurickon ®epepaunm "O6 aBTOPCKOM NpaBe U CMEXHbIX NpaBax" MOSICHWI, YTO
npv nogaye UCKOBOIo 3asiBNEHMS O BbiMfiaTte KOMMNeHcaumm BMECTO YObITKOB, MPUYMHEHHBIX HApPYyLLUEHUEM
aBTOPCKMX MpaB, AOMMKHa ObiTb onpegeneHa LeHa Wcka W ynnaveHa rocyaapCTBEHHas MOLUMMHa,
YyCTaHOBIEHHAasi ANsi MCKOB WMYLLECTBEHHOTO xapaktepa. Ha npakTtvke BO3HMKanw CMOpHble CUTyauuu
OTHOCUTENIbHO TOro, Hago N ONpedenATb pa3Mep rocy4apCTBEHHOW MOWIUHbI B BbiLEyKa3aHHOM
cny4vae. Tak, Bbicwmn ApbutpaxHbin Cyg P® B 0603Ha4eHHOM MHEOPMALMOHHOM NMUCbME NPUBOOUT
cnegyowmn npumep.

Mpumep.

AKuMoHepHoe 06LLecTBO 0bpaTUNock B apOUTPaXHbIN Cyd C UCKOM K arpompMe O B3bICKaHUU C
OTBETYMKA 3a HapylleHWe aBTOPCKMX MpaB KOMMEHcauuu, pasMep KOTopon He Obin onpegereH.
[ocygoapcTBeHHass MoOWMWHA YynradYeHa B CyMMeE, YCTaHOBMEHHOW ANA WCKOB HEMMYLLECTBEHHOro
Xxapakrepa.

ApOuTpaxHbI Cyd BO3BpaTWUI MCKOBOE 3asiBNeHne Ha ocHoBaHum n. n. 1 n 5 4. 1 ct. 108 AlNK P®
(cm. cT. 129 ATK P®) B CBSI3M C HeykazaHMEM LiEHbl MCKa U HEeynmnaTton rocygapCTBEHHOW MOLUMMHbI B
pasmepe, yCTaHOBNEHHOM heaeparnbHbIM 3aKOHOM.
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OOGxanys onpegenexHve, UCTew, cocnarncs Ha To, YTO pa3mMep KOMMeHcaL M B COOTBETCTBMU C NOAr.
5n. 1 cT. 49 3akoHa PP "O6 aBTOpPCKOM MpaBe 1 CMEXHbIX NMpaBax" onpegenserca cyaoM B npegernax ot
10 po 50 TbiC. MUHMMarbHBIX Ppa3MepoB onnaThl TPyAda, MO3TOMY OH HE JOIMKEH Obin yKasbiBaTb pasmep
Mepbl OTBETCTBEHHOCTU B AEHEXHOM BbIPaXKEHNN.

OTknoHeHwue xanobbl cya 060CHOBaHHO MOTMBMPOBAN TEM, YTO B COOTBETCTBUM C M. 3 4. 2 cT. 102
nmco ct. 92 AlNK P® (n. 6 4. 2 cT. 125 n ct. 103 AlNK P® 2002 r.) nepBoHavanbHas LieHa ucka o
B3bICKAHNN OEHEXHbIX CpeacTB onpeaensetca uctuom. CornacHo noan. 5 n. 1 ct. 49 3akoHa P® "O6
aBTOPCKOM MNpaBe U CMEXHbIX MpaBax" KoMneHcauus (UeHa ucka), BO BCSAKOM Cryyae, He MOXeT
coctaBnsATb MeHee 10 MuHMManNbHbIX pasmepoB onnaTtel Tpyaa. [lpu  onpegeneHun  mepbl
OTBETCTBEHHOCTM CyAOM LEHa WCKa MOXEeT ObiTb yBenuyeHa, ecnu OyOeT yCTaHOBMEH, Hanpumep,
31OCTHBIA XapaKTep MpaBOHApYLUEHWs, @ UCTEL, MOXET BOCMOMb30BaTbCA MPaBOM YBENMWYUTL pa3mep
nckoBoro TpeboBaHus B cooTBeTCTBUM cO CT. 37 AMNK P® (cT. 49 AINK P® 2002 r.).

"ocynapcTBeHHas NoLNUHa NOANEXNUT B3bICKAHUIO C HOBOW CyMMbI <70>.

<70> TllyHkT 16 wHpopmMauuoHHoro nucbMa [lpeananyma Beicwero ApbutpaxHoro Cyga PO
"OB30p MpaKTUKM PacCMOTPEHMS CMOPOB, CBA3aHHLIX C NpumeHeHnem 3akoHa Poccunckon ®epepaumm
"O06 aBTOPCKOM MpaBe N CMEXHbIX NpaBax".

106
CkonuvpoBaHo 13 PaspaboTtka
http://y4ebHukn.nHcpopm2000.pdh ANEKTPOHHbIX BUBIMOTEK

https://npaBo.nHpopm2000.pd



HanucaHue Ha 3aka3 ctygeH4veckux pabot http://y4e6Hukn.nHpopm2000.pc

MpunoxeHnsa

MpunoxeHwne 1

[IpuMepHas ¢opma HOTOBOPa aBTOPCKOTO 3akasa

(HauMeHOBaHME NPpelNpuaTUs)
MMEeHYEeMBM B IajbHenmeMm "3AKA3UMK", B Juie

(moymxHocTes, ®.M.0.)
Oe)CTByIEeT'0 Ha OCHOBaHMM (ycTaBa, I[IOJIOXEHMS), C OIHOM CTOPOHEBl, U

(HaMMeHOBaHME NPEenIPUSaTII)
B JMle

(mosmxHoCTL, @.M.0)
OEeVICTBYIETI0 Ha OCHOBAHUU

(ycTara, IMOJOXEHMS)

Jmbo
(®.11.0., DoMamwHWM anpec, [1aCIOpPTHBE IaHHBE aBTOpa NIPOMU3BEIEHUI
CKYJIBIITYPH, IeKOPATUBHO-IIPUKIIAOHOTO MCKYCCTBA,
MOHYMEHTAaJIbHO-NEKOPATUBHEIX, OhOpMUTENLECKUX paboT, CTaHKOBOU
XUBOIUCU U TI'padUKM)

4

VMeHyeMell B panbpHeymem "ABTOP-JCIIOJHUTEJIB", ¢ Opyrol CTOPOHEH,
3aKJIOUMIIM HaCTOALMM OOTOBOP O HMXEeCJeHOylIEeM.

1. [pemMeT Horoeopa

1.1. ABTOP-UCIIOJIHUTEJIb obsa3yeTcsa cmaTbhb 3AKABUNKY

(mpom3BEeneHMs CKYJIbBOTYPH, IeKOPATUBHO-IIPUKIIAOHOTO MCKYCCTBA,
MOHYMEHTAaJIbHO-NEeKOPaTUBHEE U ObopMuTeNnbCckue paboTkH,
CTaHKOBAs XMBONMCH UM I'padmka)

VMEeHyeM B JajibHermeMm "XyIoXeCTBeHHOe Ipoms3BeneHue", B CPOK IO
, & 3AKASUIVK OpuMHATH €I'0 M OIJIATUTH.
1.2. XyIOOXeCTBEHHOE MNPOM3BEIEeHMEe CO3IOaeTCsd B COOTBETCTBUM C
3amaHueM:

(TeMaTKa XYyOOXECTBEHHOT'O IIPOM3BEIOEHNMA, TEXHMKa MCIIOJIHEHUA,
MaTepmuas, pasMep, KOJIMYeCTBO, MECTO MCIIOJIHEHMA W MHEE HeOOXOOMMEIE

IaHHBIE)

1.3. ABTOP-UCIIOJIHUTEJIE o6a3yeTcsa nepenaTs 3AKA3UNKY npaBo Ha
Iy OJIMYHEIL nokKas XYyOOXEeCTBEHHOTO IMNPOM3BEIOEHMSA Ha CpPOK Ha
TEePPUTOPUN , a 3AKABUNK obaszyetrcda BuIaTuTb ABTOPY-UCIOJIHUTEJIIO
TOHOpPAap 3a Iepepady Opaka Ha NyOJIMYHEM NOKA3 XyIOXeCTBEHHOI'O
NpOM3BEOEHNA B pasMepe py©. He nosngHee IOHEM C MOMEHTa
nepenauy mnpabka Ha NOYyOIMUHEM [IOokaz3 3AKA3UNKY.

1.4. Cpok, Ha KOTOPHM MNepelaeTcsa NpabBO Ha OyOJMUYHEIL 3akKas,
Ha4MHAaET VCUMCIIATBCA c MOMEHTa OKOHYaHMA MOHTAaXHHX paborT,

YKas3aHHEIX B IIYHKTE 2.7 HACTOAWETO IOTOBOpa.

2. 0O0sA3aHHOCTM CTOPOH

2.1. ABTOP-UCIIOJIHUTEJIE obsasyeTrcsa cmaTk 3AKA3UMKY rToTOBOE
XyHDOXeCTBEHHOe Ipou3BeneHrme B cpok mo " " 20 .

2.2. ABTOP-UCIIOJIHUTEJIE corjacoBuBaeT ¢ 3AKA3UMKOM zCKMU3 He
nosnHee 20 T.

2.3. MaTepmaiiel g CO3OaHMUA XYIOOXECTBEHHOTO IIPOMBBEOEHUSI

npencrasjadger 3AKA3UMK x wMecTy paboTEl B CpPOK , €CJU MHOM
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NOPAOOK He YCTaHOBJIEH COIJIAlleHMEeM CTOPOH. ICKMU3B, MOINeJM, KAapTOHEH
BRIIOJIHAKTCA M3 MaTepmasa ABTOPA-VCIIOJIHUTEJIA. Ilpn NIpoCcCpoUYKe
npenocTaBjieHMsa MaTepuajiop 3AKA3SUNVKOM CpoK CO3maHMA XYyINOXEeCTBEHHOI'O
NIpOM3BEOEHMSA COOTBETCTBEHHO M3MEHSEeTCH.

2.4. BAKABUNK BHOpaBe O3HakoMuTbCcsa y ABTOPA-VCIOJHUTEJISI ¢ xXOoZmOM
paboT Ha J0OOM 3Talle CO30aHMA XYNOXeCTBEHHOT'O MNPOM3BENeHMA.

2.5. Ecim BO BpeMs MUCIOJIHEHUS XYIOXECTBEHHOTO MNPOMBBEOEHUSI
BOBHMKAET HeODOXOOMMOCTbL BHECTM Kakue-Jubo M3MeHeHMS B 3amaHue (II.
1.2 pmoroeopa) wIM IpyTHMe M3MEeHEeHMS B YCJOBMS IOOTOBOPAa, TO TakKue
MU3MeHeHUA OQOPMIIAITCHA NMCBMEHHBIM COTJIAlleHMEeM CTOPOH.

2.6. Ecnn XyOOXeCTBEeHHOe NpoM3BEeOeHNE CO3OaBajioCh N
ABTOPA-UCIIOJIHUTEJIA, IOCJIeOHUM OpTraHM3yeT OTIpaBky €Io B MeCTO,
yKasaHHoOe 3AKA3UNKOM. Tapa, yI1axkoBKa IO OJIXHEI obecneumMBaTh
COXPAaHHOCTb XYHOXECTBEHHOI'O IIPOM3BEINEHMUS IIPU [IepPeBO3KEe UM XPAaHEHUM.

2.7. YcTaHOBKaA (MOHTaX) XYyIOOXEeCTBEHHOT O NpOM3BEeOEHNSA
OCyleCTBJISeTCH ABTOPOM-UCIIOJIHUTEJIEM B TedeHMue OHem C
MOMEHTAa IOIOCTaBKU npomseeneHusa. lloororoeuTesibHElEe pPabOTE  OJIA
YCTaHOBKU (MoHTaxa) npomsBeneHus ocyumecTsaaonrcsa 3AKA3SUMKOM %1
IOOJIDKHEI OBITH 3aBeplleHBl He Io3OHee IOHEeY C MOMeHTa HOOCTaBKU
NIpOM3BEIEHNA .

2.8. ABTOP-UCIIOJIHUTEJIL o6sa3aH yBemoMuThb 3AKABUMKA O T'OTOBHOCTH
XyHOOXEeCTBEHHOI'O IpoM3BelneHMA K HpueMke. 3AKA3UMK He nosnHee
oHeMy C MoOMeHTa wm3belleHusa ABTOPOM-UCIIOJIHUTEJIEM o© T©OTOBHOCTU
NIpOM3BENeHNUA yTBepxnaeT wu coobmaeT ABTOPY-UCIOJHUTEJIO cocTas
KOMMUCCUM 1o npueMKe XYyOOXEeCTBEHHOT'O [NPOM3BEIeHMd IJdg Oadu
3aKJIOUEHMs O COOTBETCTBUM XYINOXECTBEHHOT'O [NPOM3BEeIeHUA 3amaHMI, O
KadecTBe 3TOT'O NPOM3BEIEHUA UM HaTy €€ 3acemaHud.

2.9. Tlocye T[NPUHATHS PelleHMS COOTBETCTBEHHO KOMMUCCHUEMN CTOPOHE
COCTAaBJIANT aKT choadn-INpUeMKN (IpnIoxeHMe 1). B crydae
MOTUMBUPOBAHHOT'O orTkaszsa 3AKA3UMKA nomnmMcaTb akT CchHadr-NIPpUEeMKN
CTOPOHaMM HOOT'OBOpa COCTAaBJSETCS IOBYCTOPOHHMM aKT C yKasaHUeM
HeOOXOOVMBIX nopaboTok 1z CPOKOB 17524 BBIIIOJIHEHNSA . Ecim
ABTOP-VUCIIOJIHUTEJIb He YCTPaHNII BHIABJIEHHEIE HemoCTaTKU B
COTJIaCOBaHHEM Cpok, 3AKA3UNMK BOopake OTKa3aTbCAa OT JOTOBOpa U
norpeboBaTh BO3MEUeHUSA YOBITKOB.

2.10. Ipu HefABKe mNpencrasuTens 3SAKASUVKA Ha CcoBeT WM
HechopMupOBaHuUM Kommccuyu 3AKA3ZUVKOM B Ha3Had4eHHEM Cpok ABTOP-
VCIIOJIHUTEJIb BIIpaBe 1o VMCTEeUYeHUN IOBYX oHelu COCTaBUTH

OOHOCTOPOHHMM aKT, OOMH 3K3EeMIUIAP KOTOPOTO BHCHJIaeTcsa 3AKA3UNKY.
3. CromMocTh paboT O OOTOBOPY M IOPAIOK PacueToB

3.1. CromMocTbs paboT IO HACTOAWEMYy IOTOBOPY COCTAaBJISET

pyo.

(cymMMa OPONMCHI)
n omnpeneyigeTCcsa Ha OCHOBaHUMU CMETEHI, COCTAaBJIEHHOM ABTOPOM-
VCIIOJIHUTEJIEM wm corjiacoBaHHOM ¢ SAKASUVKOM npM HDOOOMCaHMM akKTa
coaun-npueMknr. 3SAKA3UMK obas3an sBematuTb ABTOPY-UCIIOJIHUTEJIO aBaHC
B pasMmepe

PyO.

(cymMMa OPONMCHI)
He nospHee " " 200 r©., a oCTajlbHylO CyMMy — B TedeHMe
IOHEeM C MOMEeHTa .
(momnmcaHMsa axKTa CHaYM-NPUEMKM, OKOHUAHUSI
MOHTaxa NPOMU3BEICHU)

3.2. OmyaTa OPOM3BOIOUTCSH IIyTEM

3.3. BAKABUNMK o6g3yeTcs OILJIaTUTb B YCTAHOBJIEHHOM IIOPSOKE
paboTE IO HOOTOBOPY HE IO3IHEE IOHEeV C MOMeHTa MNOIANMCAaHMS aKTa
cHnaumM-IpreMKu 3Tux paborT.

4. OTBETCTBEHHOCTH CTOPOH, 3aKJIUMTEJIbHBIE IIOJIOXEHNMA
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4.1. 3Ba HEVICIIOJIHEHMEe jZ828%8 HeHamjiexaluee MCIIOJIHEHUME CBOUX
00a3aTeNbCTB II0 HacTodAueMy IOOT'OBOPY CTOPOHEI HECYT OTBETCTBEHHOCTDb
B COOTBETCTBUNA C IOelCTBYIOMM 3aKOHOIOaTeJIbCTBOM.

Anpeca m OaHKOBCKME PEKBUSUTH CTOPOH:
ABTOP-UCIIOJIHUTEJIE :

(moJIHOe HaMMEeHOBaHMe, I[OYUTOBHM U TejieTpadHBM MHIOEKC, aIpec)
PacuerHenr cueT N

3AKA3UNK:

(moJIHOe HaMMEHOBaHMe, [OYUTOBHM U TejieTpadHBlM MHIEKC, aIpec)
PacuerHsnmr cueT N

[ToonmMcM CTOPOH:
ABTOP-VCIIOJIHUTEJIb :
3AKABUIK:

M.II. M.II. <71>

<71> www.legalru.ru
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MpunoxeHwne 2
BasgBJIeHMEe O 3alMTe aBTOPCKMX IpabB (obpazern 1)

B paloHHEM Ccyn . H-cka

VcTeun: VBauHop lVeBaH VBaHOBUY,
OpOXUBALIKMMY IO aIpecy:

r. H-ck, yn. Yanaera, m. 57, xB. 69.
OrpeTumk: OO0 "CeBepHOe m3ImaTeJbLCTBO",
opuandeckmit agpec: r. H-ck,

yJi. MockoBckas, n. 15.

Iena mcka: 60 TeHC. PYO.
TocynmapcTeeHHas nommHa: 1800 pyd.

VIckoBOEe 3adBJIEHUE
O B3BICKAHUM aBTOPCKOI'O BO3HAT'pPaXIeHMS

15 aBrycra 2005 7r. g z3axkmoumy ¢ 000 "CeBepHOe M3OaTeJbLCTBO"
IOIOTOBOP Ha Cco3naHMe poMaHa "I'mobanmzauma'.

CpoOK BHIIOJIHEHMS IOOTOBOpa ObI ycTaHOoBJiIeH mo 4 anpens 2006 T.

BosHarpaxmeHrue 3a paboTy YCTAHOBJIEHO B cyMMme 1 THC. pydO. 3a
aBTOPCKMUM JIMCT.

B YCTAHOBJIEHHEII IOT'OBOPOM CPOK padoTa Obla BHIIOJIHEHA U
nperncraBJjieHa OTBETUMUKY .

OJIHB.KO 3aKa34dlK He HalnpaemMil MHE IIMCBMEHHOTI'O 3BEUIEeHU A @)
pesylibTaTax PacCMOTPEHMA MNPOM3BEIOEHMA VM HE BHIJIATUIL IIPpMYMTaKmeeCcd
BOBHaTpaxIeHM e .

B coorBeTcTBUU C YCIJIOBMAMM aBTOPCKOI'O IOOTOBOPa OTBETUMK LOOJIXEH
BHILJIATUTL MHE TOHOpap C ydeToM aBaHca B pas3mepe 60 Toc. pyb., T.e.
Becb of6wbeM paboTe cocrTasyisgeT 60 aBTOPCKMUX JIMCTOB, 3a KaXIBl M3
KOTOPHIX YyCTAaHOBJIEHA IjlaTa B 1 TeEIC. DPyO.

Ha ocHoBanum cT. 31 3axkoHa P® "OO aBTOPCKOM [paBe ¥ CMEXHEIX
npaeax", cr. cr. 133, 194 TIK PO

poury :

B3eickaTe ¢ 000 "CeBepHOe M3HATENbCTBO" (OPUMOMYECKUM aipec: T.
H-cx, yu. MockoBckasg, IO. 15) B MO0 [HOJNb3Yy aBTOPCKMUM I'OHOpap B
cymme 60 THC. pPyO.

B3pICKaTh C OTBeTUYMKA CYMMy YIJIAUEHHOM I'OCYyHNapCTBEHHOM IIOMJIMHEL
B pas3mepe 1800 pyb.

[MpunoxeHue :
1. ABTOPCKMM IOOT'OBOP Ha CO3OaHMe poMaHa "I'mobanmzaumsa".
2. Konusa OMCbMEHHOTO M3BEUleHMS oplaHM3aluM (3akasdukKa) aBTopy

00 OJOOpeHMM MNepemaHHOTO el N0 OOTOBOPY MNPOM3BEIEHUA.
3. Komms MCKOBOTO 3asBJIEHUS.
4. KBuTaHUMA OO0 yIJjlaTe I'OCYHapCTBEHHOM IIOMJIMHEL.

[Momnmuco
HaTa
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BasgBJieHMEe O 3alMTe aBTOPCKMX IpabB (obpazel 2)

B ApOurpaxHel cyn H-ckoy objacTu

UcTen: OO0 "CepepHOe m3maTenbCcTBO",

opuoMyeckur amgpec: r. H-ckx, yn. Mockoeckas, nm. 15.
OreeTumk: UIl VMBaHoB lVBaH MBaHOBUY,

NpOXUBAKLLNMMY IO aIpecy:

r. H-ckx, yn. Yanaera, m. 57, xB. 69.

IeHa ucka: 5 TeIC. PYO.
TocynmapcreeHHas nommua: 500 py©.

VIckoBOE 3adBJIEHUE
O B3BICKAHMIM C aBTOpPa BHIIJIQYEHHBIX CYMM

25 oKTa0pPH 2006 T. c OTBETUUKOM VHIVBUAYAJIb HEIM
npennpuHmuMaresem (M) VBaHOBEM VBaHOM lBaHOBMYEM OBJI 3aKJIOUEH
OOTOBOP Ha CO3ITaHMe cepur QOTOCHMMKOB XMBOM NPMPOHNEL "3TOT IMKUM
Mmp" .

CpoOK BHIIOJIHEHMS HOT'OBOpa OBUI yCTaHOBJIeH no 1 aBrycta 2007 1.

BosuarpaxneHmue 3a pabory ycraHoBjieHO B cyMMe 300 py®. 3a onmuH
bOTOCHMMOK. ABTOPY BHIIJIAaUEH aBaHC B CyMMe 5 TEIC. DPyO.

B yCTaHOBJIEHHEM CPOK paboTa He Oblla HOpencTabJiIeHa, O YeM aBTOp
HEOOHOKPAaTHO yBEOOMJIAJNICH, " emy npenjarajochk VICIIOJIHUTD
oba3aTeNbCTBa 10 HOT'OBOPY .

HOCKOJ‘[be OTBETUUK He BEBITIOJIHWII JOT'OBOP, CBOEBPEMEHHO He
openocTaBuil cepuio GOTOCHMMKOB, -~ OH 00S3aH BO3BPATUTH BHIIJIAUESHHBIM
eMy aBaHC.

Ha ocHoBaHuM nojioxenmit I'K P® u cr. cr. 127, 167 AIK Pd

poury :

BzrickaTe ¢ M VBaHOBa VMBaHa lVBaHOBMUA B HOJb3Yy 000 "CemBepHoe
U3IaTeJbCTBO" BHIIJIQUEHHEM aBaHC B cyMMme 5 TeC. pyO.

B3rickaTh c WII WeBaHOBa JVBaHa JMBaHOBMYA CyMMy YIIJIAUEHHOMN
TOCYyIapCTBEHHOM HouyiMHel B pasMmepe 500 py6.

[IpuyioxeHue :

1. ABTOPCKMM »OOTOBOP Ha CO3IJaHMe cepum QOTOCHUMKOB XUBOM
npuponel "OToT mukuM Mup".

2. Pacnucka B nojnyuexHum MWII VBaHoM MBaHOBMUEM J/BAaHOBEIM aBaHCa B
cyMMe 5 TeHIC. PYO.

3. [ICbMEeHHEIE YyBEIOMJIEHU A o) HeOoOXOOMMOCTHU VICIIOJIHEHU A
obsazarenscTB . 110 moroBopy or 20 aBrycra 2007 rv., 15 cenrabpsa 2007
r., 30 ceursbpsa 2007 r., 1 HOs6ps 2007 r., 1 mexabps 2007 r.

4., Kommsa MCKOBOTO 3asBJIEHUS.

5. KeuraHuMa 00 ylIjlaTe I'OCYHapCTBEHHOM IIOMJIMHEL.

I[lopnmce

JaTa

MpunoxeHue 3
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MpunoxeHwne 4
BagBJieHMEe O 3allMTe aBTOPCKUX OpaB (obpaszeln 3)

B paloHHEM Ccyn . H-cka

Ucrewn: Ilerpos Illerp IleTpoBny,

OpoxXmBamomyMy no azgpecy: r. H-ck, yn. CBupumosma,

on. 58, xB. 110.

OrBeTunk: OO0 "MzmaTenbcTBO I'. H-ckxa'",

opuandeckmit agpec: r. H-ckx, np-T Crpouteney, n. 45.
OreeTunk: CumopoB IMmmurtpuy Cepreesud,

OpoxXmuBamomyMy Mo azgpecy: . H-ck, yu. llepoma,

on. 23, xB. 156.

Uena wmcka: 500 TeC. PYyO.
TocynmapcTeeHHas nommHa: 6600 pyd.

VickoBOe 3asBJIeHME O MNPM3HAHMM aBTOPCKUX IIPaB,
BBEICKAHMM KOMIIEHCALMM BMECTO BO3BMEIEHMVS YOHTKOB

000 "M3maTenbCcTBO TI'. H-cka" BHINYCTMJIO B CBeT KHuUIyYy "McTopusa T'.
H-cka". Tupax msroroBjgeH OAO "llommurpadpmsmaT".

CorylacHO BEIXOZHEIM HOaHHBEM M3IaHME [OAIMCAHO B IeyaTh 1 aBIycTa
2006 1., Tumpax cocraBuageT 50 TEC. 3K3eMIUISPOB, aBTOPOM SBJISETCH
Cupnopor JmMurpunt CepreeBud.

Mexny TeM B IEMCTBUTEJIBHOCTM aBTOPOM YKAaBaHHOTO [IPOMBBEIEHUS
AaBaAChE s, llerpos lleTrp lleTporuu, a He Cumopos IMmuTpuy Cepreesud.

IlaHHOe MNPOM3BEIeHME CO3IaHO MOYM TBOPUYECKMM TPYIOM B II€PUOL C
ceHTsabps 1995 r. mo Hosbpbr 2004 r.

Moe aBTOPCTBO MNOATBEPXIAEeTCS CJeOylMMM IOKasz3aTeJbCTBaMM:

1) PYKONMCAMN NpOM3BEOEHNSA, BEIIIOJIHE HHEIMM/ MOen PYyKOH,
YepHOBUKAMY, PUCYHKaMU;

2) Jmuamy, KOTOpPBIE ~MOTYT CBUIETEJIbLCTBOBATH O MOEM aBTOPCTBE
(moCKONBKY B IIepuon CO3IaHMa I[IPOM3BEINEeHMS 9 HOeJuJica C  HUMU
MEICJISAMM,, IoKaseBaJl UEepHOBMKM, IaBajl IIPpOoYeCTb IIOJIHYID BEPCHUI0
IpOM3BENEeHMS 3anoJI'O OO BHEXOIa B CBET BHlle ODO3HAUEHHOM KHUIMU),
ABJIAITCH :

a) Macrnor Cemen CeMeHOBMUY, MNPOXMBAKMIMN IO ampecy: I'. H-ck, yJI.
llepora, nm. 45, xB. 69;

0) npodeccop mcCTOpMUECKOTO (QakKyJbTeTa yHMBepcuTeTa I'. H-cka
HDanmunoB KoHCTaHTMH BuTalbeBMUY, IPpOXMBaoLMM O azgpecy: I'. H-ck, yi.
50 mer Oxrabpsa, m. 41, xB. 11;

B) CrenaHoB Hukomanm Hukosaeeud, MNPOXMBAKLMMY IO ajpecy: I.
H-cx, ym. Mupa, n. 8, xB. 135.

Kax aBTOp g mOpennojsiaraj onyoOJMKOBATE INaHHOE IIPOMBBEINEHME B
Ka4eCcTBe MNOOAapOYHOTO wm3zjaHma. C osToM Uenpl g obpamancsa B 000
"M3maTenabcTBO I'. H-cka". OnHako MHe OBJIO OTKa3aHO, IIOCKOJILKY
NPEenJIOXEHHEM BapMaHT M3OaHMsa, [0 MHEHMIO M3OaTeJbCTBa, CJMIKOM
OOPOTOCTOAWMUMN (cooTBEeTCTBYOUNUN pacyeT OpPWJIIOXEH K HacTodlleMy
NCKOBOMY 3a9BJICHUIO) U OTCYTCTBYEeT TIapaHTMs, UYUTO PacxoIE B
pe3ynbTaTe OyOyT OKYILJIEHH.

A mepechylall 3K3eMIUIAP Cceoero npomsseneHusa 000 "M3maTenabCTBO I'.
H-cka" no noure OaHOEepoOJibo, HO He IaBaJl COIJlIacuUd Ha ONyOJMKOBaHME
KHUIY, TeM OoJjiee OO IOPyI'MM MMEHEM.

B pesynbTaTe HapyWEeHMS OTBETUMKAMM MOMX aBTOPCKMX IIpaB MHE
OPUUMHEHE YOBITKM M MOM BO3MOXHOCTM IO MCIIOJIB30BAHMIO [NPOMBBEIEHUS
B BHAUUTEJIBHOM CTENEHM OI'PaHMUEHH.

B coorBercTBUMM CcO CcT. 1301 T'K P® objnamaTesnm MCKIIOUUTEJHHBIX
opaB BIpaBe TpeboBaThb IO CBOEMy BHOOPY OT HapyWMTeJsS BMECTO
BO3MeUleHMss yORTKOB BHIIJIATH KOMIeHcaluuy B pasMepe or 10 TeCc. mo 5

MJIIH. py0., OoNpeleyisieMOM 10 YyCMOTPEHMI CyIa, apbMTPaxHOTO CcyHa WM
TPETENCKOTO Cylla MCXOIS M3 xXapakKTepa HapyLeHUs.
B pesynbTare M3OaHUA KOHTPabaKkTHEIX DKBEMILIISIPOB MOero

IIPOM3BEOECHNMA OTBETUMKAMM HaPYUEHB MOM JIMYHBIE HEVMYIECTBEHHBIE IIpaBa
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(mpaBO aBTOPCTBa, MNPaBO Ha MMsA, OpaBO Ha oOOHaApoZmOBaHME), a TaKxe
MOM MCKJIIOUMTEJIb HEIE npaea Ha MCIIOJIb3OBAaHME IIPOM3BEICHMA B JIbon
dbopmMe M JIIOOEIM CIIOCOOOM.

Ha ocHOBaHmUM M3JIOKEHHOI'O, PYKOBOAOCTBYACH MHOJIOXKeHMAMM 'K PO u
cr. cr. 133, 194 TIIK PO,

npouy :

1. IpmsHaTe MeHsa aBTOpoM KHUTM "McTtopma r. H-cka" M 3anlpeTuUThb
OTBETUMKAM B JaJjIbHEMIIEM MCIOJNBb30BaTh IaHHOE MNpPOM3BeleHMre 6es3 MOoero
corJlacuAa.

2. B3mCkaTb C OTBETUMKOB B MOK I[I0JIb3Yy BMECTO BO3MElEHMUS
yOBRITKOB kKOMIeHcauuio B pas3mepe 500 TeCc. pyO.

3. HaJloxuThb apecT M M3bATH BCE HepeaJIM30BaHHEBE KOHTPadaKTHHE

SK3EeMIJIAPE npomusseneHud "lcropma r. H-cka".

4. BeiBBaTh B CyI B KaueCTBE CBUIETEJIEN:

a) Macrnora Cemena CemMeHOBMUYA, IpOXmMBammeIo 10 aipecy: I'. H-ck,
yn. IllepoBa, m. 45, xB. 69;

©) npobeccopa UCTOPMUECKOTO QakyJbTeTa yHUBepcuTeTa I'. H-cka
JanmnoBa KoHcTaHTMHa BuTamneeBMdua, NOPOXMBAKILEI'O IO ampecy: r. H-ck,
yia. 50 sjer OxTsadps, n. 41, xB. 11;

B) CrenanoBa Hwmkosnasa HukoJaeBuua, NOpoOXMBawoWero IO ampecy: I.
H-cx, yi. Mupa, n. 8, xB. 135.

[IpuioxeHue :

1. KoHTpadaKTHEM 5K3eMIJIAP NPOM3BEOEHMA.

2. JloxazaTeynbCTBa aBTOPCTBa WMCTLAa Ha npomsBeneHue — Ha 700

cTp.

3. KBuTaHUMA 00 yIlaTe I'OCYHapCTBEHHOM IIOUJIMHE .

4. Konmm MCKOBOTO BafdBJIEHUA.

lognmce

JaTa
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Jlutepatypa
CnMcok HopMaTKBHBIX aKTOB

1. BepHckas KOHBEHLMSA MO OXpaHe NUTEPaTYpPHbIX U XyA0XKECTBEHHbIX Npon3BeaeHui (9 ceHTabps
1886 r.).

2. BceMupHas koHBeHUMst 06 aBTopckoM npaese (XKeHeBa, 6 ceHTsiOpsa 1952 r.).

3. KoHBeHuUMs 0 3awuTe npas yenoseka 1 ocHoBHbIX cBobog ETS N 005 (Pum, 4 Hos6psa 1950 r.).

4. KoHBeHuus, ydpexpawrowasi BceMupHyo opraHusauuio WHTennekTyanbHou cobcTBeHHOCTU"
(BOUC) (Ctokronbm, 14 ntons 1967 r.).

5. KoHBeHuMss 006 oOxpaHe WHTepecoB npousBoauTenern OHOrpaMmM OT  HE3AaKOHHOTO
BocnponsBoacTBa (XKeHesa, 29 oktabpsa 1971 r.).

6. KoHBeHUMs1 O pacnpoCTpaHEHMM HECYLUMX MporpamMmmbl CUrHAmNoB, MepefaBaeMblX 4epes
cnyTHukmn (Bptoccens, 21 masa 1974 r.).

7. OoroBop BOWUC no ncnonHeHusm u ooHorpammam (XKeHesa, 20 gekabpsa 1996 r.).

8. KoHctutyumsa Poccunckon depepaumm (NpyHATa Ha BCEHApOOHOM rofiocoBaHun 12 pekabps
1993 r.).

9. MNpaxxpaHckmn kogekc Poccuickon ®epepauum (MK PO).

10. YronosHein kogekc Poccuiickon ®egepaunm (YK PP).

11. Kogekc Poccuiickon ®egepaumm 06 agMUHUCTpaTUBHBIX NpaBoHapyweHusx (KoAll PO).

12. MpaxxgaHckuni npoueccyanbHbii kKogeke Poccuinckon ®egepauum (MK PP).

13. ApbuTtpaxHbin npoueccyanbHbin kogekc Poccuiickon ®egepaunm (AlNK PO).

14. Hanorosbin kogekc Poccuiickon ®epepaummn (HK PO).

15. 3akoH P® ot 27 nekabps 1991 r. N 2124-1 "O cpeactBax MaccoBow MHdopmauun'.

16. PepepanbHbIi 3akOH OT 29 gekabps 1994 r. N 77-03 "O6 obda3atenbHOM 3K3emnnsipe
OOKYMEHTOB".

17. ®epepanbHbii 3akoH OT 13 sHBaps 1995 r. N 7-03 "O nopsigke OCBeLEeHUA OesiTeNIbHOCTU
OpraHoB rocyjapCTBEHHOW BNacTu B roCyAapCTBEHHbIX cpeacTBax MacCoBOM UHopmauun®.

18. ®epepanbHbii 3akoH oT 15 wond 1995 r. N 101-®3 "O wmexayHapogHbIX [OroBopax
Poccuiickon denepauun”.

19. ®epepanbHbI 3akoH oT 17 HoAGpa 1995 r. N 169-®3 "O6 apxuTekTypHOM AesTenbHOCTU B
Poccuiickon denepauun”.

20. PepnepanbHbIv 3aKoH oT 26 gekabpsa 1995 r. N 209-903 "O reonesuu n kaptorpadcdumn”.

21. ®epgepanbHbIv 3aKoH OT 6 saHBaps 1999 r. N 7-03 "O HapoAHbIX Xy4OXKECTBEHHbIX NpoMbicrax".

22. ®epepanbHbii 3akoH oT 30 mapta 1999 r. N 52-03 "O caHMTapHO-3MMAEMNONOTMYECKOM
Grarononyynn HaceneHus".

23. ®epepanbHbIvi 3akoH oT 13 mapta 2006 r. N 38-93 "O pekname”.

24. depepanbHbii 3akoH OoT 2 Mas 2006 r. N 59-®3 "O nopsigke paccmoTpeHusi obpalleHun
rpaxgaH Poccuiickon degepaummn’.

25. Yxa3 [lpeangeHta PO ot 6 mapta 1997 r. N 188 "O6 yrtBepxaeHun [NepeyHs cBegeHwn
KOH(UaeHUManbLHOro xapakrepa".

26. Ykas3 NpesngeHta PP ot 12 maa 2008 r. N 724 "Bonpockl cucTembl U CTPYKTYpPbI hefepanbHbIX
OpraHoB UCMOMNHUTENBHOM BracTn".

27. lNMoctaHoBneHue lNpaButensctea PP ot 21 mapta 1994 r. N 218 "O MMHUMAanbHbIX CTaBKax
aBTOPCKOro BO3HArpaxgeHus 3a HeKoTopble BMAbl WUCMOMb30BaHWS MNPOU3BEOEHUA nuTepaTtypbl U
uckyccrtea".

28. lNMoctaHoeneHune lNpaButenbctBa PP ot 17 masa 1996 r. N 614 "O craBkax BO3HaArpakaeHus
WCMOMHUTENSAM 33 HEKOTOPbIE BUAbI MCMOMb30BAHNS UCTIOMNHEHNST (MOCTAHOBKM)".

29. lNoctaHoBneHne [MpasutenbctBa PO oT 29 masa 1998 r. N 524 "O MMHUMAanbHbIX CTaBKax
BO3HarpaxgeHns aBTopaM KuHemMaTorpadmyecKkMx MPOU3BELEHUN, MPOM3BOACTBO (CbeMKa) KOTOPbIX
ocyuiecTteneHo o 3 asrycta 1992 r.".

30. MNoctaHoBneHue [lpaButensctBa P® oT 3 pgekabpss 2002 r. N 859 "O6 obGsizaTtenbHOM
aK3emnnspe nsgaHnin®,

31. MNoctaHoBneHne lNpaButenbctea PP ot 6 anpens 2004 r. N 157 "Bonpocbl MunuctepcTtea
KyNbTypbl 1 MacCcoBbIX KOMMyHMKaumn Poccuickon ®egepauun’.

32. lMNocTaHoBneHne lNpaButensctea PP ot 6 anpens 2004 r. N 158 "Bonpocbl MunuctepcTtea
ob6pasoBaHus 1 Hayku Poccuinckon egepaumn”.

33. MNMocTtaHoenenwne MNpasutensctea PO ot 15 mioHsa 2004 r. N 280 "O6 ytBepxaeHun MonoxeHns
0 MuHucTepcTBe obpasoBaHusa u Hayku Poccuickon ®egepauun’.

34. MNoctaHoBneHue lNMpasutensctea PP ot 17 noHa 2004 r. N 289 "O MuHucTepcTBe KynbTypbl U
MacCOBbIX KOMMYHMKaumn Poccunckon ®epepauun’.

114
CkonuvpoBaHo 13 PaspaboTtka
http://y4ebHukn.nHcpopm2000.pdh ANEKTPOHHbIX BUBIMOTEK

https://npaBo.nHpopm2000.pd



HanucaHue Ha 3aka3 ctygeH4veckux pabot http://y4e6Hukn.nHpopm2000.pc

35. Mpukas MuHsgpaea Poccum ot 27 oktsi6psa 2000 r. N 381 "O 6naHkax TMNOBbIX JOKYMEHTOB,
nucnonb3yembix LeHTpamu [FoccaHanuaHaasopa".

36. Mpukas CypebHoro aenaptameHTa npu BepxosHom Cyge P® ot 9 anpens 2002 r. N 41 "O6
yTBepxaeHun lMonoxeHus o6 akkpeguTauun npepctaBuTenent cpeacTB MacCoBOWM WHdopmauuui npwm
CynebHom genaptameHTe npy BepxoBHom Cyae Poccwuiickon Pegepaummn”.

37. MoctaHoBneHne KoHctutyumornHoro Cypga P® ot 30 oktsiopa 2003 r. N 15-I1 "Mo geny o
NpoBepKe KOHCTUTYLIMOHHOCTU OTAENbHbIX NonoxeHun degepanbHoro 3akoHa "O6 OCHOBHLIX rapaHTUsAX
n3bvparternbHbIX NpaB 1 NpaBa Ha y4actue B pedepeHayme rpaxaaH Poccunckon Pegepaumm” B CBS3M C
3anpocoM rpynnel genytatoB [ocygapctBeHHon Oymbl n xanobamu rpaxgaH C.A. ByHTmaHa, KA.
KataHsaHa u K.C. PoxkoBa".

38. lNocTtaHoBneHune NneHyma BepxosHoro Cyga P® ot 24 cespana 2005 r. N 3 "O cynebHon
npakTuKe No genam O 3awuTe YecTuM U AOCTOMHCTBA rpaxkaaH, a Takke AenoBOW penyTauun rpaxgaH u
ropuandecknx nuy".

39. MoctaHoBneHune MNneHyma BepxosHoro Cyaa Poccuiickon ®epepaunm ot 19 mnioHa 2006 r. N 15
"O BOMNpoCax, BO3HUKWNX Yy CYAOB NMPW PACCMOTPEHMU FPaXOaHCKMX AEr, CBA3aHHbLIX C NMPUMEHEHWEM
3aKkoHofaTenbLcTBa 06 aBTOPCKOM MpaBe N CMEXHbIX NpaBax”.

40. lMocTtaHoeneHune NneHyma BepxosHoro Cyaa P® ot 26 anpenst 2007 r. N 14 "O npaktuke
pacCMOTPEHUs] CyOdaMKU YrOfOBHbIX Aefl O HapyLeHWM aBTOPCKUX, CMEXHbIX, M300peTaTenbCKux |
MaTeHTHbIX NPaB, a TaKkKe O HE3aKOHHOM MCNOSb30BaHNM TOBAPHOro 3Haka".

41. MNMucbmo denapTameHTa occaHanuaoHagsopa MwunsgpaBa Poccum ot 21 oktabps 1998 r. N
1100/2493-98-111 "O rMrmeHn4eckon oLeHKe U3aaTenbCKon npogykKuun'.

42. NHdpopmaumnoHHoe nncbMo lMNpesmamyma Beicwero ApbutpaxHoro Cyga P® ot 28 ceHTAbps
1999 r. N 47 "O630p NpaKkTUKN PpacCMOTPEHMUSI CNOPOB, CBA3AHHBLIX C NPUMeHeHnem 3akoHa Poccumnckon
depnepaumm "O0 aBTOPCKOM MpaBe N CMEXHbIX NpaBax".

43. CanlnH 2.4.7.702-98 "l'vrmeHudeckne TpebOBaHUSA K M3gaHWSaM Y4ebHbIM Ans obliero u
HayanbHoro npocdpeccnoHaneHoro obpasoBaHusa" (yTB. [MocTtaHoBneHnem [MaeBHoro ocygapCTBEHHOMO
caHuTapHoro Bpada P® ot 30 anpensa 1998 r. N 17).

44. CaHutapHble npasuna un Hopmbl CaHllvH 2.4.7.960-00 "lmrneHundeckne TtpeboBaHUSA K
N3OaHUAM KHWKHBIM W XXypHanbHbIM Ans AeTen n noapoctkoB" (yTB. [MaBHbIM rocygapCTBEHHBLIM
caHuTapHbiM Bpayom PP 4 oktsa6psa 2000 r.).

45. CanlvH 1.2.1253-03 "TurneHnyeckne TpeboBaHUS K U30AHUAM KHWKHBIM AN B3pocnbIx" (YTB.
MocTaHoBneHneM [MaBHOIO rocyaapCTBEHHOrO caHnTapHoro Bpada P® ot 10 anpensa 2003 r. N 39).

46. MNMocTtaHoBneHWe [MaBHOIO rocyfapCTBEHHOIO caHutapHoro Bpada PO ot 20 Hosi6psa 2002 r. N
38 "O BBeOEeHUMN B AeNCTBNE CaHUTAPHbIX NpaBUIT U HOPMAaTUBOB".

Cnncok ucnosib3oBaHHON uTepaTypbl

1. Bnunsney W.B. Mupatel XXI Beka // UHTennekTyanbHas COGCTBEHHOCTb: aBTOPCKOE MpPaBO U
cmexHble npasa. 2000. N 3.

2. laBpunos B.H. HacnepoBaHue no HoBomy poccumckomy 3akoHopatenbctsy. M.: IML YK
Poccun, 2002.

3. laBpunoB 3.I1. ABTopckue gorosopbl B CMW // 3akoHogaTenbCTBO M MpakTuUKa macc-meauva.
1999. N 11.

4. NpaxpgaHckoe npaeo: B 3 1. T. 3. U3a. 4-e, nepepab. v gon. / lNMoa pea. A.l. Cepreea, HO.K.
Tonctoro. M.: TK Ben6u; N3g-so MpocnekT, 2007.

5. 'padbosa XK.B. ABTOpckoe NpaBo Ha goTorpadumyeckne nponsseaeHns // 3akoHogaTENbCTBO U
npaktuka macc-meama. 2003. N 11.

6. 3aBugos b.[. NupatctBo B Poccun: coctosiHue, npuymnHel 1 ycnosus // MeHegxmeHT B Poccum m
3a pybexxom. 2002. N 2.

7. UutennektyansHasa cobctBeHHocTh. 2000. N 1.

8. MHtennektyanbHasa cobctBeHHOCTb. 2007. N 6.

9. Uonac B.A. MNpownssegeHusa TBopyecTBa B rpaxagaHckom npase. M.: KOpuguyeckas nutepartypa,
1972.

10. KasaHckas O.B. 3Be3gHbinn Bon // MNpodune. 2000. N 23 (195).

11. KopyarnHa H.I. OTtaenbHble acnekTbl co3gaHus cryxebHbix npounssenexnn // Konnernd. 2006.
N7.

12. KoctbkoBa O.B. lNMoctaTtenHbii kommeHTapun k 3 "O6 aBTOpckoM NpaBe 1 CMeXxHbIX npasax” //
CrI1C lapanT, 2005.

13. MenbHukoB K. BepaukT onsa Yebypawku n F'pomoseku // Bpemsa HoBocTen. 2007. N 45.

14. MopryHoBa E.A., PysakoBa O.A. OcHoBbl aBTOpckoro npasa. M3g. 2-e, nepepab. M.: MHNL
PocnateHTa, 2006.
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OIrMABNEHME

MmaBa 1. 3akoHo4aTeNbCTBO B 06MNACTU MHTENNEKTyarnbHOW COOGCTBEHHOCTU M aBTOPCKOrO Npasa
§ 1. MuTennekTyansHasa cobCTBEHHOCTb Kak 06 bEKT NPaBOBOWM OXpaHbl
§ 2. CybbeKTbl aBTOPCKUX NpaB
§ 3. Uctopus passButma aBTOpCKOro npaea
§ 4. OcHOBHblE MeXayHapOAHbIE AOKYMEHThLI B 0651acTh aBTOPCKOro npasa
§ 5. MexxgyHapoaHble 1 HaumMoHanbHble NPUHLMIBI B 0611acTu aBTOPCKOro npaea
§ 6. Cuctema 3akoHogaTensCcTBa B 06racTu aBTOPCKOro npaea
§ 7. CpoK OencTBMSA UCKITYNTENBHOIO NpaBa Ha Npovn3BeaeHne
§ 8. lNepexon MMyLLLECTBEHHBIX aBTOPCKUX MpaB MO HacneacTsy
maea 2. ABTOPCKMIA AOroBop
§ 1. [JoroBopbl B aBTOPCKOM NpaBse
§ 2. [loroBop Ha OTYY>XAEHME UCKTIOYNTENBHOIO NpaBa Ha Npoun3BeaeHne
§ 3. JINLEeH3MOoHHEIN JOroBOp Ha NpefoCTaBMEHNE NpaBa Ha UCMONb30BaHNE NPOU3BELEHUS
§ 4. [loroBopHasi OTBETCTBEHHOCTb B aBTOPCKOM MpaBe
Mmaea 3. ABTOpcKoe NpaBo B U3gaTenbckom busHece
§ 1. myLiecTBEHHBIE U HEMMYLLECTBEHHbIE NpaBa
§ 2. CoaBTopcTBoO. MpaBo Ha ncnonb3oBaHme
§ 3. ABTOpckOe MpaBO COCTaBUTENEN, MNEPEBOOYMKOB, aBTOPCKOE MpaBO Ha CryXebHble
npov3eBeneHns
§ 4. ABTOpcKkoe Bo3HarpaxgeHuve. Nopagok onpedeneHvs pasmvepa BO3HArpaXaeHusl, nopsgok u
CPOKM €ro BbINnathbl
§ 5. BzaumooTHOWEHUs Mexgy aBTOPOM WM WHBIMW NWUaMMW, CKMagblBaloWMEcs MO MOBOAY
CO30aHMNsT U UCMONb30BaHWSA MPOU3BEeAEeHUs. M3gaTenbCkuii NIMUEH3MOHHBI goroBop. [oroeop
aBTOPCKOro 3akasa
MmaBa 4. ABTOpCKOE NpaBo B cpeacTBax MaccoBon nHgopmavmm (CMIN)
§ 1. MNpaBoBow cTaTyc XypHanucta B cooTBeTcTBuM ¢ 3akoHom P® "O cpegctBax maccoBou
MHdopmaumun”
§ 2. TpyooBble M rpaXkgaHCKO-MPaBOBbIE AOroBOPbLI CO WTATHLIMU U BHELUTATHBIMW TBOPYECKUMMU
paboTHMKaMK1
§ 3. ABTOpCKMe npounsseneHns n nucbma 8 CMU
§ 4. VIHTepBbIo Kak 0OOBEKT aBTOPCKOro npaea
§ 5. MNMopsigok ncnonb3oBaHusa oTorpadryeckux NPoM3BeaeHNI B NeYaTtu
§ 6. ABTOpCKOE MpPaBo B pekname
§ 7. Peknama kak 06BEKT aBTOPCKOro npaea
naBa 5. CygebHasi npakTvka U OTBETCTBEHHOCTb 3a HapyLLEeHNe aBTOPCKMX MpaB
§ 1. KoHnuKTbl MeXay aBTOpOM U n3gatensimm 1 nyTu ux paspelleHusa. CyaebHasi npakTuka
§ 2. Cpok aBtopckoro npaBa. HacnegHuku. T[lopsgok odopMneHuss Hacneacrsa Ha
MMYLLECTBEHHbIE aBTOPCKME Npasa
§ 3. OTBETCTBEHHOCTb 3a HapyLleHWe aBTOPCKMX MnpaB. ameHeHusa B YromnoBHOM kopekce PO,
KacaroLmecs OTBETCTBEHHOCTU 3a HApPYLLEHNE aBTOPCKNX U CMEXHBIX NpaB
§ 4. Cnyyan HapylweHusl aBTOPCKMX MpaB usgatend. [JoKyMEeHTMpOBaHME dpakTa HapyLleHus
aBTOPCKMX NpaB n3gatens. [encTeus nagatensi npyu obHapy>XeHNM KOHTPadaKTHbIX TUPaXKewn
§ 5. lNpakTnyeckme pekomeHgauMm Ans M3gatenen M aBTOPOB MO 3aLLUTE aBTOPCKMX U CMEXHBIX
npas
§ 6. MNopagok goctaBkn 06s3aTenbHOro ak3emnnsipa. OTBETCTBEHHOCTb 3a HapylUeHWe nopsigka
npefocTaBrneHns 06a3aTenbHOro aK3emMnnspa JOKYMEHTOB
§ 7. [vrmeHnveckast oLeHKa n3aaTenbCKon NpoayKumm
§ 8. KomneHcauus mopaneHOro Bpefa npv HapyLieHUM aBTOPCKMX NpaB
§ 9. Cnocobbl 1 MeToAbI BbISIBNEHWS U YCTAHOBMNEHUS Cly4yaeB nupaTcTea
§ 10. NocymapcTBeHHas nownuHa. NocnegHue naMeHeHns B 3aKoHO4ATENbCTBE
MpunoxeHus
Mpunoxexune 1. MNpumepHas dopma JoroBopa aBTOPCKOro 3akasa
MpunoxeHue 2. 3asiBNeHVe O 3alinTe aBTOPCKMX npas (obpasey, 1)
MpunoxeHue 3. 3asiBNeHVe O 3alLnTe aBTOPCKMX npas (obpasey, 2)
MpunoxeHue 4. 3asiBNeHVe O 3alinTe aBTOPCKMX npas (obpasey, 3)
Jlntepatypa
CnncoK HopMaTMBHBIX aKTOB
Cnmcok ncnonb3oBaHHOW NUTepaTypbl
MHTEpHET-UCTOYHUKM
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